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Virginia Penfield Scarlett, et al, 

Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


OPINION AND JUDGMENT 

The only opinion is that of the District Court below 
(Morris, J.) entered January 14, 1949, (A-15-18), and re¬ 
ported in 81 Fed. Supp. 622, and 77 W. L. R. 34, (A-15-18). 
The final judgment order appealed from was entered Feb¬ 
ruary 10, 1949, (App. A-18-19). Notice of appeal was filed 
March 9,1949, (A-19). 
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JURISDICTION 

Jurisdiction is claimed pursuant to the provisions of 
Title 18, Section 26 of the District Code (1929). 

STATUTES INVOLVED 

The 1901 District Adoption Act, and the substituted 1937 
District Adoption Act repealing same, are set out in at¬ 
tached Appendix. 


STATEMENT 

As of May 2, 1947, the date of death of the decedent 
intestate, the single issue is whether the provisions for 
distribution in the 1937 District Adoption Act cut off the 
claim as a distributee by natural right to the personal estate 
of the decedent presented by a claimant who then is sub¬ 
ject to said distributee provisions in an admitted status of 
adoption as the child of a stranger, as established, pursuant 
to the constitutional rule of full faith and credit, by a de¬ 
cree of adoption entered in a foreign jurisdiction before 
the enactment of the 1937 District Adoption Act. 

Pending final determination of the issue, the Washington 
Loan & Trust Co., the administrator duly appointed herein, 
is withholding from distribution the personal estate of the 
decedent, Blanche M. Penfield, a District resident, who died 
intestate on May 2,1947. 

The claimants to distribution are the appellee, Virginia 
Penfield Scarlett, a married woman resident in Baltimore, 
Maryland, formerly known as Virginia Penfield, and as 
Virginia Penfield Bacon, who is the natural niece and near¬ 
est relative of the decedent, and the appellants, Hall, Car- 
dell and Williams, who are the natural first cousins of the 
decedent, and, excepting appellee Scarlett, are the nearest 
relatives of the decedent. 
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After the death of the decedent, when appellee Scarlett, 
as the niece and nearest relative of the decedent, petitioned 
(A-2-4) for grant of sole distribution and for appointment 
of the present administrator of the estate, her petition was 
duly granted (A-4) in these aspects in this proceeding in 
the Court below. Her petition did not disclose her existing 
status of adoption, and did not name any other persons as 
interested parties. 

Thereafter, appellants, Hall, et al., petitioned (A-4-9) 
for denial of the Scarlett claim and right to distribution, 
and for grant instead to them of their claim to entire dis¬ 
tribution of the estate, alleging that the District law of 
distribution in effect on May 2, 1947, as provided in the 
1937 District Adoption Act, cut off all natural right of 
Scarlett standing at the death of decedent in a status cf 
adoption as the child of a stranger. In support of their 
claim, appellants offered the record, including the decree 
of adoption of Scarlett (A-8-9) as entered, March 29, 1922, 
in certain adoption proceedings in a court of competent 
jurisdiction of the State of Nevada, and which decree of 
adoption has been thereafter in full effect. The record and 
decree, in said proceeding, disclose her parents consented 
to the adoption of their child, Virginia Penfield, as the child 
and heir at law of her maternal grandmother, Alice M. 
Bacon, the petitioner, and, that their child, Virginia Pen- 
field, as Virginia Bacon, was decreed to be legally and 
judicially thereafter the child and heir at law of her grand¬ 
mother, in a status of adoption, with her natural parents 
expressly relieved of all parental duties and responsibilities 
toward her and without any rights over her. (A-7-8). 
The appellant petition alleges said Scarlett status of adop¬ 
tion, so arising and existing in the State of Nevada, by 
virtue of the constitutional rule allowing full faith and 
credit to a judicial decree of a foreign jurisdiction, is a 
Scarlett status of adoption in the District of Columbia sub¬ 
ject to the District law of distribution in effect on May 2, 
1947, at the death of the decedent, as provided in the 1937 
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District Adoption Act, which cuts off the natural distribu¬ 
tee right of Scarlett standing in her status of adoption at 
the date of death of the decedent. 

Appellee Scarlett, thereupon, moved for summary judg¬ 
ment (A-12), in which the Administrator joined (A-12), on 
the ground that no material fact, and only the legal question 
of distributee right, were involved, and thus presented the 
issue whether the District law of distribution applicable to 
her admitted status of adoption cuts off the Scarlett natural 
right. Appellants, Hall, et al., also moved for summary 
judgment, (A-13) thus presenting the same legal question, 
also the admitted fact of the Scarlett status of adoption 
and judicial notice of matters of fact, moved for by appel¬ 
lants (A-14-15), as shown in previous litigation below, to 
which appellants and appellee were parties, that in two 
separate testamentary instruments, — one being his duly 
provated last will l, and the other being his separate testa¬ 
mentary disposal of the decedent estate 2 — Walter S. Pen- 
field, the father of appellee Scarlett, deliberately considered 
Scarlett in her status of adoption to be without any natural 
right to either estate. By their motion, appellees Hall, 
et al., thus presented that Scarlett, standing in a status of 
adoption, was thereby without natural right, because of her 
status of adoption, and also according to her father, upon 
the issue whether the applicable District law of distribu¬ 
tion cut off the Scarlett natural right. 

After the parties were heard upon their motions for 
summary judgment, the Court below filed its opinion, (A- 
15-18), examining the distributee provisions and provisos 


1 U. S. Dist. Ct. D. C. — Adm. No. 41385, Estate of Walter S. Penfield. 

3 Idem Equity No. 55326 — Washington Loan & Trust Co., v. CanrdeU, 
et aL 

A court may take judicial notice of, and give effect to its own records 
in another but interrelated proceeding. 

Booth v. Fletcher, 69 App. D. C. 351, 101 F. (2d) 676, and cases cited 
in note (p. 679). 
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of the 1937 District Adoption Act, to disclose and state the 
intent of Congress in their enactment, and, by grant of the 
Scarlett motion and denial of the appellant motion, ad¬ 
judged Scarlett to be the sole entitled distributee of the 
intestate estate (A-18-19). 

On appeal, appellants submit the opinion and judgment 
below are in error, and thereupon, that appellee Scarlett 
should be adjudged not entitled to distribution in natural 
right to the intestate estate, and the appellants Hall, et al., 
should be adjudged entitled to distribution in all natural 
right to the intestate estate; that the Court below should 
be directed to grant the appellant motion for summary 
judgment and deny the appellee motion for summary judg¬ 
ment. 


THE QUESTION 

The intent of Congress, in the District Adoption Act of 
August 25, 1937, — repealing the prior District Adoption 
Act, and providing, subject to stated provisos, in its new 
law’s of distribution, for the cut-off of all natural distributee 
right of a claimant standing in a status of adoption as the 
child of a stranger, — as to the application of the cut off of 
natural right at the date of death of decedent on May 2, 
1947, to a person in an admitted status of adoption, estab¬ 
lished under the rule of full faith and credit, by a decree of 
adoption entered in a foreign jurisdiction before August 
25,1937. 


POINTS OF APPELLANT 

As points upon appeal, Cardell, et al., respectfully 
present: 

That the Court below erred as follows: 
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1. In granting summary judgment to claimant, Scarlett, 
the appellee. 

2. In denying summary judgment to claimants Cardell, 
et al., the appellants. 

3. In holding the District Adoption Act of 1937, inclu¬ 
sive of its provisions granting and denying specific dis¬ 
tributee rights of inheritance and succession to the par¬ 
ties in interest, and likewise the Adoption Acts of other 
jurisdictions, are not local laws that are without extra-ter¬ 
ritorial effect. 

4. In holding that Congress intended, in the 1937 Adop¬ 
tion Act, to limit the provision for cutting off the natural 
rights of the adoptee as applicable only to persons adopted 
subsequent to enactment of the 1937 Act. 

5. In holding the provisions of Section 16-207 of the 
1937 Adoption Act disclose the policy of Congress to be 
that other provisions of the Act including those cutting off 
natural rights should not be construed as applicable con- 
trarv to such policy. 

6. In holding that Congress in the 1937 Adoption Act 
has not made distinctions, between persons adopted under 
the prior 1901 Act and persons legally adopted in other 
jurisdictions, in its statement of the rights of inheritance 
and succession of adopted persons. 

7. In holding the natural right of an adoptee is a 
right obtained by a prior decree of adoption that is not sub¬ 
ject to change by the provision of the 1937 Act that cut off 
the natural right of an adoptee. 

8. In holding the date of entry of the decree is material 
to acceptance of a foreign decree of adoption, as quasi in 
rem, to establish the claimant status of adoption at the date 
of death of the relative, as then subject to the laws of dis¬ 
tribution. 
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9. In holding the 1937 District Act does not cut off the 
claimant natural right to distribution arising at the date of 
death of the relative if the claimant has admittedly a status 
of adoption, as legally the child of a stranger in blood, un¬ 
der a decree of adoption entered in a foreign jurisdiction 
prior to August 25,1937. 

10. In holding that claimant, Scarlett, is the entitled 
distributee, in disregard of testamentary declarations evi¬ 
dent collaterally which ignore her natural right. 

11. In other aspects apparent of record. 

SUMMARY OF ARGUMENT 

Appellant argument presents the position of the parties 
upon their respective motions for summary judgment and 
the legal principles underlying the status of adoption and 
the applicable law of distribution. It then presents first, 
the intent of Congress by the 1937 District Adoption Act 
to provide and apply in the District the modern concept 
of statutory adoption as in express derogation of natural 
rights of the adoptee, second, the evident errors of the 
opinion as departures from its statements of the certain 
intent of Congress, third, that the appellant points of error 
are established, and lastly, in reversal of the judgment be¬ 
low, that the appellants should be adjudged the sole entitled 
distributees of the intestate estate. 

ARGUMENT 

The Positions of the Parties 

At the date of death of the decedent in 1947, Section 205 3 


* Section 16-205 — 

Entry of a final decree of adoption shall establish the relation of 
natural parent and natural child between adopter and adoptee for 
all purposes including mutual rights of inheritance and succession 
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of the 1937 Adoption Act, the applicable District law of 
distribution, unless subject to provisos stated in Section 
207 4 obviously cuts off the natural distributee right of a 
person who is in a status of adoption in which a natural 
parent of the adoptee is not the spouse of the adopting peti¬ 
tioner. The Scarlett claim to natural right, admitting her 
status of adoption as the child of a stranger, upon her mo¬ 
tion for summary judgment, is that the provisos of Section 
207 prevent the obvious cut off provided in Section 205 of 
the natural right of a person having in the District in 1917, 
a status of adoption based on recognition under the Consti¬ 
tution of a foreign decree of adoption entered in Nevada 
prior to August 25,1937. 

The appellant claim to natural right, upon their motion 
for summary judgment, is that Section 205 of the 1937 Act, 
exclusive of the provisos of Section 207, and because of 
material facts, is obviously applicable in cut off of the nat- 


the same as if adoptee was bom of adopter, except that adoptee 
shall not inherit from collateral relatives of or the parents of 
adopter although such collateral relatives and parents of adopter 
shall have the right of inheritance from adoptee. All rights and 
duties including those of inheritance and succession between adoptee, 
his or her natural parents, their issue, collateral relatives, and so 
forth, shall be cut off. In the event one of the natural parents shall 
be the spouse of petitioner, then the rights and relations as be¬ 
tween adoptee, such natural parent, and his or her parents and col¬ 
lateral relatives, including mutual rights of inheritance and succes¬ 
sion, shall in nowise be altered. 

4 Section 16-207 — 

The provisions of sections 16-201 to 16-207 shall have no retro¬ 
active effect and shall not be construed as affecting in any way the 
rights and relations obtained by any decree of adoption entered 
prior to August 25, 1937, and all proceedings instituted and pend¬ 
ing on August 25, 1937, shall be carried to their final determination 
in accordance with the provisions of section 395 of the Act of March 
3, 1901, 31 Stat. 1252, ch. 854, as if sections 16-201 to 16-207 had 
not been enacted, and all orders and decrees entered therein shall 
remain valid and binding on all parties thereby affected. 
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ural right of Scarlett having a status of adoption in 1947 
in the District at the death of the decedent.5 

The Legal Principles Underlying Adoption Proceedings and 
Distributee Rights to Property 

Shortly stated, the single issue herein is the distributee 
right to personal property under the District local law 
applicable to the Scarlett status of adoption as the child of 
a stranger, admittedly existing in the District at the date of 
death of the decedent. 6 7 

Statutory adoption, unknown to the common law, 7 is a 
proceeding wherein, upon petition of a third person for the 


5 The respective distributee status of the parties, in the precedence 
of natural right, as respectively of the natural niece and the first cousins 
of the decedent, is not in controversy, as provided in the D. C. Code: 
As to both — D. C. Code Title 18-103: 

No right in the inheritance shall accrue to or vest in any person 
other than the children of the intestate and their descendants, unless 
such person is in being and capable in law to take as heir at time 
of the intestate’s death; * * * 

As to Scarlett — Idem Title 18-710: 

Every brother and sister of an intestate shall be entitled to an 
equal share, and the child or children, or descendants of a brother 
or sister of the intestates, shall stand in the place of their deceased 
parents respectively. 

As to Hall, et al. — Idem Title 18-711: 

After children, descendants, father, mother, brothers and sisters 
of the deceased, and their descendants, all collateral relations in 
equal degree shall take, and no representation among such col¬ 
laterals shall be allowed. 

6 The legal status is admitted that is created by a foreign decree and 
thereupon is established by its unchallenged authentication in another 
jurisdiction. Gullett v. Gidlett, 80 U. S. App. D. C. 73, 149 F. (2d) 17. 

7 Matter of Ziegler, 82 Misc. 346, 350, 143 N. Y. S. 562: 

“From Bracton to Blackstone, there is no recognition by the com¬ 
mon law of such an artificial augmentation of the family relation or 
of a succession by adopted children. In Anglo-Saxon law it was 
otherwise; but the practice of the Saxons disappeared speedily in 
England, and Kent’s Commentaries on American Law disclose that 
the common law received and in force in this country, took no 
notice of adoption as a legal act." 
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adoption of a child by consent of the natural parents, the 
court, with jurisdiction of the proceeding, by entry of a 
decree of adoption establishes thereafter in the jurisdiction 
between the petitioner and child the legal status and rela¬ 
tion of parent and child as between persons not naturally 
so related. The decree is thereafter in effect in derogation 
of the previous natural parental relation and its rights to 
the extent provided by the adoption statute and other 
applicable laws of the jurisdiction.^ The local decree of 
adoption, subject to the constitutional provision for full 
faith and credit, is thereafter receivable in another jurisdic¬ 
tion to establish therein a status in adoption of the adoptee 
to be subject to the applicable laws of the latter jurisdic- 
tion.9 

The laws of distribution of a jurisdiction, applicable to a 
legal status of adoption established by a foreign decree, do 


8 In California an act of adoption severs the legal relation between 
parent and child and creates new relations between the adopting parent 
and the child. In re Cozza, 163 Cal. 514, 126 P. 161. 

In Texas, applying civil law, an adopted child is not given all the 
rights of a natural child, but only the right of inheritance. Taylor v. 
Deseve, 81 Tex. 246, 16 S. W. 1008. 

• U. S. Const. Art. IV, 1; U. S. Rev. St. 905, 28 U. S. C. A., 687; 

Gullett v. Gullett (6 Supra.) 

Loughran v. Loughran, 292 U. S. 216, 78 L. Ed. 684. 

Morris v. Jones , 329 U. S. 545, 91 L. Ed. 656. 

McElmoyle v. Cohen, 13 Pet. 312, 10 L. Ed. 177: 

“If a judgment is conclusive in the state where it is pronounced, 
it is equally conclusive, everywhere, in the States of the Union. If 
reexaminable there, it is open to the same inquiries in every other 
state.” (Story’s Comm. 183). 

“It is, therefore, put upon the footing of a domestic judgment, 
by which is meant not having the operation and force of a domestic 
judgment beyond the jurisdiction declaring it to be a judgment, 
but a domestic judgment as to the merits of the claim, or subject 
matter of the suit” 

Morris v. Jones (supra) 

But full faith and credit is a more inexorable demand; its ap¬ 
plicability does not turn on a balance of convenience between liti¬ 
gants. 
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not violate the constitutional provision for full faith and 
credit if they grant distributee rights to persons in a status 
of adoption established by its local decrees and do not 
grant the distributee rights to persons in a status of adop¬ 
tion established by a foreign decree. 10 

Underlying statutory adoption, is the exclusive legisla¬ 
tive power to provide and grant to persons in the jurisdic¬ 
tion a legal personal status and a distributee right to prop- 


10 Hood v. McGekee, 189 F. 205, Affd. 199 F. 989, Affd. 237 U. S. 611: 
* * * Conceding that the Louisiana adoption proceedings come 
within the meaning of public acts, records or judicial proceedings, 
and are entitled to full faith in the sense of compelling recognition 
by other states of the adoptive filial relation created by them, it 
does not follow that the right of inheritance to real property fol¬ 
lows such status, when recognized. 

Each state has exclusive jurisdiction of the regulation of the 
transfer and descent of real estate within its limits. It would be 
competent for the legislature of Alabama to deny the right to 
inherit property to children adopted in its own courts by its own 
procedure. It would be competent for it to confer such rights on 
children of its own adoption and deny it to those of the adoption 
of foreign states. That is what Alabama legislation, as construed 
by its court of last resort, has accomplished. 

Hood v. McGehee, 237 U. S. 611: There is no failure to give full 
credit to the adoption of plaintiffs in a provision denying them the 
right to inherit land in another state * * *. 

Irving Trust Co. v. Day, 314 U. S. 556, 562, 86 L. Ed. 452, 457: 

“Rights of succession to the property of a deceased, whether by 
will or by intestacy, are of statutory creation, and the dead hand 
rules succession only by sufferance. Nothing in the Federal Consti¬ 
tution forbids the legislature of a state to limit, condition, or even 
abolish the power of testamentary disposition over property within 
its jurisdiction. Mager v. Grima, 8 How (US) 490, 12 L ed 1168; 
United States v. Fox, 94 US 315, 24 L ed 192; United States v. 
Perkins, 163 US 625, 41 L ed 287, 16 S Ct 1073; cf. Randall v 
Kreiger, 23 Wall. (US) 137, 148, 23 L ed 124, 126. Expectations 
or hopes of succession, whether testate or intestate, to the property 
of a living person, do not vest until the death of that person. 
Appellants cannot successfully attack the constitutionality of the 
new legislation which went into effect before McGlone’s death, and 
became operative only as the result of his own voluntary act." 
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erty to be applicable to such status. 1 * The legislative pro¬ 
vision in each aspect is a grant of privilege entirely created 
of the law and is inclusive of the grant or denial of natural 
right as not inherent. 12 

An y personal right of inheritance or succession arises 
only when property is legally distributable to a person then 
in the prescribed legal status 13 , and any contingent interest 

Maguin v. Illinois T. & S. Bank, 170 U. S. 283: “The right to take 
property by devise or descent is the creature of the law, and not a 
natural right—a privilege and therefore the authority which confers 
it may impose conditions upon it.” 

Clark v. Allen, 331 U. S. 503, 517: “Rights of succession to prop- 

i erty are determined by local law. See Lyeth v. Hoey, 305 U. S. 188, 
193: Irving Trust Company v. Day, 314 U. S. 556, 562.” 

DeVaughn v. Hutchinson, 165 U. S. 563, 41 L. Ed. 827: “It is 
a principle firmly established that to the law of the state in which 
the land is situate we must look for the rules which govern its 
descent, alienation and transfer and for the effect and construction 
of wills and other conveyances.” (Citations here omitted.) 

12 Calhoun v. Bryant, 28 S. D. 276, 133 N. W. 266: “The right of 
inheritance does not grow out of the relationship of parent and 
child, though it may be created and conferred in the exercise of 
legislative wisdom, because of the existence of that relationship. 
But the right of inheritance is not a necessary incident of the rela¬ 
tionship, whether natural or adoptive.” 

is Colder v. Bull, 3 Dali. 386, 390, 1 L. Ed. 648: Every law that 
takes away, or impairs, rights vested, agreeably to existing laws, 
is retrospective, and is generally unjust, and may be oppressive; 
and it is a good general rule that a law should have no retrospect, 
* * *. When I say that a right is vested in a citizen, I mean that 
he has the power to do certain actions; or to possess certain things, 
according to the law of the land. If any one has a right to property 
such right is a perfect and exclusive right; but no one can have 
such right before he has acquired a better right to the property, 
than any other person in the world; a right, therefore only to 
recover property cannot be called a perfect and exclusive right. 
Cooley Const, him., 7th Ed. 512: “Not until the ancestor dies is 
there any vested right in the heir.” 

Sorenson v. Rasmussen, 114 Minn. 324, 328, 131 N. W. 325: “Rights 
by inheritance in an estate do not accrue until the death of the 
owner intestate. A law providing for the future descent of property 
is prospective.” 

To same effect: 

Gilliam v. Guaranty Trust Co., 186 N. Y. 127, 78 N. E. 697. 

Theobald v. Smith, 103 App. Div. 200, 92 N. Y. S. 1019. 
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in property founded on anticipated continuance of existing 
laws does not constitute a vested right, and being inchoate 
and prospective is subject to loss or legislative change. 14 

The child, whether in a natural status, or a status of 
adoption, by its death or by interval parental disposal of 
the property, may lose its anticipated right, or the legisla¬ 
ture may substantially change or cut off any anticipated 
and inchoate right before the property becomes legally 
distributable. 

The decree in statutory adoption proceedings first, as 
provided by the statute, affects the original natural paren¬ 
tal relation by its creation of the legal parental relation 
between persons not so related. 16 

Second, the decree that the adoptee is heir of the peti¬ 
tioner, unless existing law or statute otherwise provides, 
does not affect the previous existing natural right of the 
adoptee to inherit from its relatives, 16 and, being a right 
not obtained by the decree of adoption, such natural right 
of the adoptee while contingent and inchoate, is always sub¬ 
ject to legislative change or cut off. 17 


14 Idem Note 13. 

i5i6i7 Dodin v. Dodin, 16 App. D. 1242; 44 N. Y. S. 800, Affd. 162 
N. Y. 635, 57 N. E. 1108: The adoption, pursuant to the Act of 1873, 
created the relation of parent and child. This being the existing 
relation between them, the status of the child in respect of her 
inheritable status was distinct from and independent of the act of 
adoption and was subject to legislative control. The endowing her 
with the former by a later statute had no effect upon the act of 
adoption. It merely modified the law of descent as applied to child¬ 
ren before then adopted, as well as those thereafter to be placed in 
that relation. The effect and operation of the act in question, then, 
is prospective and not retroactive. 

1 Am. Jurisp. Sec. 57: 

“An adopted child is,*in a legal sense, the child both of its natural 
and of its adopting parents, and is not, because of the adoption, 
deprived of its right of inheritance from its natural parents, unless 
the statute so provides.” 
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The new parental relation and heirship established by the 
decree of adoption, are subject to existing or to new legis¬ 
lation providing the distributee rights to property appli¬ 
cable to the new legal status when the right to distribution 
arises. 18 

18 The conflict of laws rule applicable is that of the local jurisdiction 
which recognizes a status of adoption created in another jurisdiction, and 
the conflict of laws rule of the foreign jurisdiction is immaterial. 

Ennis v. Smith, 55 U. S. 400, 14 L. Ed. 472. 

Dixon v. Walter, 2 H & H 316 (CCDC) Federal cases No. 18291. 

The above local District rule is that contained in 
Am. Law Institute Restatement of the Law of Conflict of Laws: 
Section 143— Effect of Foreign Adoption —The status of adoption, 
created by the law of the state having jurisdiction to create it will 
be given the same effect in another state as is given by the latter 
state to the status of adoption when created by its own law. 
Illustration—Under a statute of State X, domicile of both parties, A 
adopted C; and the law of X provides that an adopted child shall be 
the heir of the adoptive parent. A dies leaving land in the State of 
Y, which has no law providing for adoption. C does not inherit the 
land. 

Section 303— Distribution of Estate of Intestate —The moveables of 
one who died intestate which remain in the state after the estate is 
fully administered are distributed to the persons who are entitled to 
take by the law of the state of his domicile at the date of his death. 

It is only the rules of distribution of the domicile of the decedent 
to which reference is made under the rule stated in this section. 
The conflict of laws rule of that state is immaterial. 

Illustration—A, an American citizen, dies domiciled in France leav¬ 
ing chattels in New York. By the laws of France the inheritance of 
moveables is governed by the law of the nation of the deceased. A 
New York Surrogates Court will distribute A’s chattels according to 
the French rule for the succession of chattels. 

Section 305— Adopted Child as Distributee —A person who has been 
made an adopted child will be treated for purposes of distribution 
as if he were a maternal bom legitimate child of his adoptive parent 
if the law that regulates distribution gives such effect to adoption. 

If the law of the state of the decedent’s domicile allows an adopted 
child to take a distributive share, a legally adopted child will take a 
share although the law of the state of adoption, or the state where 
the chattel is, provided otherwise. If the law of the state of the 
decedent’s domicile does not allow an adopted child to take a distrib¬ 
utive share, he cannot do so, although the laws of the state of 
adoption, or the state where the chattel is, would allow him to take. 

The law of the state of the decedent’s domicile determines whether 
an adopted child can take a distributive share from or through or 
transmit it to or through a collateral relation. 
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Legislation is prospective and not retroactive, that re¬ 
peals existing laws of personal legal status or the appli¬ 
cable distributee rights, and provides a new status, or new 
distributee rights, or both, thereafter to be applicable". 19 
As the law expressed in the statute is the legislative intent, 
the fundamental rule of construction is for the court to 
give effect to the intention and purpose expressed in the 
statute. 20 A law does not operate retroactively merely if it 
relates to antecedent events, or if the requisites to its appli¬ 
cation are drawn from time anteceding its enactment. 21 

To give effect to a proviso in a new law for the protection 
of a right under a prior law that the new law repeals, it is 
not enough that under the prior law a party only had at the 
time of its repeal a contingent or an inchoate right. 22 

19 Notes 10, 11, supra. 

20 Knickerbocker Ice Co. v. Stewart , 253 U. S. 149: The usual function 
of a saving clause is to preserve something from immediate inter¬ 
ference,—not to create; and the rule is that expression by the legis¬ 
lature of an erroneous opinion concerning the law does not alter it. 
Endlich, Interpretation of Statutes, Section 372. 

21 No substantive right affected —Great Northern R. Co., v. Suther¬ 
land, 273 U. S. 182, 71 L. Ed. 596. 

Endlich, Interp. Stats, sec. 280: 

“But a statute is not retrospective in the sense under consideration, 
because a part of the requisites for its action is drawn from a time 
antecedent to its passing.” 

Cox v. Hart, 260 U. S. 427, 435, 61 L. Ed. 332, 337: The office of a 
proviso is well understood. It is to except something from the 
operative effect, or to qualify or restrain the generality, of the 
substantive enactment to which it is attached. 

22 Ex parte Lane, 3 Mete. (Mass.) 213—after a petition for discharge 
as insolvent was filed, and before its grant the law was amended and the 
discharge consequently denied: , 

“It is clear the appellant had no vested right to a discharge at the 
time of filing his petition. Such right could be acquired only by 
proving, at the time of his application for a certificate of dis¬ 
charge, that he had in all respects complied with the provisions of 
Stats. 1838 and 1841, by which only a right could be acquired. The 
latter statute, therefore, is not to be considered in retrospective act, 
disturbing vested right; but as altogether prospective in its opera¬ 
tion, although it might depend, in some cases, on acts done before it 
took effect.” 
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In recent years social, and community interest in statu¬ 
tory adoption proceedings has raised a new concept, as ex¬ 
pressed in the 1937 District Adoption Act, of its application 
with less regard for the natural relations and rights pre¬ 
viously given in its administration. 23 

THE INTENT OF CONGRESS IN ENACTING 

THE 1937 ACT 

Congress, as the law giving power for the District ot 
Columbia, enacts its laws with local and no extra-territorial 
effect, similarly to the legislature of a state. 24 The full 

23 1 Am. Jurisp. Sec. 3: 

“The beneficent public policy involved in such statutes has made 
them an essential part of the jurisprudence of the United States.” 
Adopting a Child—Frances Lockridge 1947 (Cong. Lib. HV-875- 
L56): 

“Some states specify closely the conditions of adoption (for example, 
they may require a certain “trial period” in the foster home before 
legal adoption) and this is increasingly the intent of the law in the 
more advanced states,—where the emphasis is primarily upon pro¬ 
cedure—upon the manner in which the child becomes available for 
adoption, the methods by which his identity and well being are 
protected, the safeguards set up for the adopting parents as well as 
the natural parents, the place of organized agencies in supervising 
the entire procedure. 

“These laws govern alike the two major kind of adoptions; those 
made by foster parents who are related to the child; those not so 
related, men and women who adopt the children of strangers.” 

Adoption by parents having no blood tie with the own parents is, 
on the other hand, a matter with which society has engaged itself— 
as the laws of many states show plainly. These laws, as I have said, 
are increasingly concerned more with methods and procedures in 
which both child and parents may be protected—by the ways in 
which the new adventures in living may be given the greatest 
chance of success—than with strictly “legal” matters, such as inher¬ 
itance and the details of the final court steps. 

2 * American Security & T. Co. v. Rudolph , 38 App. D. C. 32, 43, Affd. 
224 U. S. 491: 

“Congress is the sole legislative body for the Union, and in a broad 
sense all of its enactments are laws of the United States. But it 
has two distinct classes of legislative powers. The general function 
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faith and credit given in the District to a decree of adop¬ 
tion entered in a state establishes the status of adoption 
that exists in the state to be that existing in the District 25 
for the application of the District laws to the disribution 
of property of an intestate decedent to a distributee claim¬ 
ant standing in a status of adoption. 

By the 1937 Adoption Act, Congress has accepted and 
given effect in the District of Columbia to the new and 
modem concept of the status of adoption subject to the 
relation of the laws of distribution to such legal status. 26 

The District had no adoption statute until the 1S95 
Adoption Act, commonly called the Act of 1901,27 because 
it was then reenacted into the District Code. That Act, by 
its authorized decree, only invested the petitioner and 
adoptee with the legal relation of parent and child, and the 
adoptee with the right to inherit from the petitioner; other¬ 
wise, it did not affect the previous natural relations and 


which it was established to perform is the enactment of laws that 
operate and govern throughout the United States. By virtue of the 
cession of the District of Columbia, it became invested with special 
legislative powers therein to the full extent possessed by the state of 
Maryland before the cession occurred. These powers, as exercised 
in the Code of Laws for the District and in legislation of the char¬ 
acter involved here are local in their nature and purpose, and 
expressly limited to the boundaries of the District. They are not 
laws of the United States, having operation throughout the Union, 
but special enactments for the regulation cf persons and property in 
. the District of Columbia exclusively. They are local, and not 
general." 

Cf. Neild v. D. of C., 71 App. D. C. 306, 110 F. (2) 246. 

Washington Home v. Amer. S. & T. Co., 224 U. S. 486. 

25 Notes 9 and 10, supra. 

26 Note 23 supra. 

27 Statutory Appendix, Infra. 
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distributee rights of the interested parties. Between 1895 
and 1937, it was only twice judicially construed. 28 

The 1937 Act 29 authorizes its decree to provide between 
the adoptee and petitioner the relation of parent and child, 
with mutual rights between them of inheritance and suc¬ 
cession, and also new distributee rights applicable to the 
interested persons instead of those previously provided in 
the general District laws of distribution. 29 * Unless a nat¬ 
ural parent of the adoptee is the spouse of the petitioner, 
the 1937 Act plainly recognizes the propriety of the cut off 
all natural distributee rights as between the adoptee and 
its natural kindred 29 *; it also denies the adoptee the right 
to inherit from the kindred of the petitioner, but gives such 
kindred the right to inherit from the adoptee. 29c Since 


28 Rockwell v. Tracy , D. C. Sup. Ct. 39 W. L. R. 475: 

Holding the adoptee distributee right, as the child and heir of the 
adopting parent, provided in the District law then in effect, is appli¬ 
cable to a status of adoption resting on a foreign decree as superior 
to the provided distributee right of a brother of the intestate 
decedent. 

Shoemaker v. Newman, 62 App. D. C. 120, 65 F. (2) 208, Cert. den. 
290 U. S. 656: 

Holding the adoptee distributee right, as the child and heir of the 
adopting parent, provided in the District law then in effect, is not 
an adoptee distributee right to the intestate estate of a' collateral 
relative of the adopting parent. 

Purinton v. Jamrock , 195 Mass. 187, 80 N. E. 802: 

“Statutes relating to adoption are in alteration of the common 
law and must be strictly followed in all essential particulars. 
Foster v. Waterman, 124 Mass. 592, 594-5; Johnson v. Terry, 34 
Conn. 259; Watts v. Dull, 184 Ill. 86; 56 N. E. 303; Darazin v. 
Union R. Co., 153 Mo. 479; 55 S. W. 92; Furgeson v. Jones, 17 Ore. 
204, 20 P. 842; Ex parte Clark, 87 Cal. 638, 25 P. 967.” 

29 Section 16-205—Statutory Appendix, Infra. 

Idem. 

Idem. 

296 Idem. 
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1937 to date, the Act has been continually judicially con¬ 
strued in procedural aspects. 30 

Although the 1901 Act did not authorize change of the 
name of the adoptee to that of the petitioner, the 1937 Act 
not only authorizes the change of name 31 , but also the 
issue of a new record of the birth of the adoptee in the new 
name with the names of the petitioners ; 31 * it further makes 
the required consents to the adoption conclusively final 
when given 31b and seals the petition and proceedings prior 
to entry of the decree as subject to inspection only by court 
order, and as thereafter not subject to reopening except for 
extraordinary cause, or if recommended by a special mas¬ 
ter. 31 * In such situation, a final decree of adoption entered 
under the 1937 act, absolutely cuts off the prior personal 
and natural distributee rights of the adoptee unless a 
natural parent of the adoptee is the spouse of the petitioner. 

In the 1937 Act, the Congress has put into effect in the 
District of Columbia, the modern sociological concept that 
the welfare of an adopted child is best obtained by the en¬ 
tire severance of its preexisting natural relations and dis¬ 
tributee rights and its placement in another environment, 
with newly created relations and rights. 32 


30 Barnes v. PaanaJcker, 72 App. D. C. 39, 111 F. (2) 193. 

Re Adoption of Minor , 74 App. D. C. 50, 120 F. (2) 720. 
Boone v. Boone , 76 U. S. App. D. C. 399, 132 F. (2) 14 

Re Adoption of Minor , 78 U. S. App. D. C. 48, 136 F. (2) 790. 
Wathen v. Ugast, 79 U. S. App. D. C. 160, 143 F. (2) 160. 

Re Adoption of Minor, 79 U. S. App. 191, 144 F. (2) 644. 
Idem, 81 U. S. App. D. C. 138, 155 F. (2) 870 
Idem, 82 U. S. App. D. C. 110, 160 F. (2) 928. 

31 Section 16-205, Statutory Appendix, Infra. 

31 * Section 16-201, Statutory Appendix, Infra. 

Section 16-204, Statutory Appendix, Infra. 

3 *t> Section 16-203, Statutory Appendix, Infra. 

31c Section 16-206, Statutory Appendix, Infra. 

32 Supra Note 23; Infra Notes 33 and 34. 
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Full approval by this Court of the modern concept of the 
status of adoption in derogation of all natural rights ap¬ 
pears repeatedly in its opinions regarding the 1937 Act as 
follows: 

When the adoption of a child is sought, a decision 
ordering or denying same affects the lives of the child, 
his natural parents, and his prospective adoptive par¬ 
ents. Rights of custody, control and inheritance are 
affected. To say that a decision ordering or denying 
an adoption is fraught with deep and serious social 
significance is but to state the obvious. Despite its sig¬ 
nificance, older adoption statutes provided few pro¬ 
cedural safeguards for the interests of the child wffiose 
adoption was sought. Even yet in some jurisdictions, 
adoption may be had by deed and the consent of the 
natural parents alone is sufficient to alter the course of 
the child’s life for better or for worse. 

In 1937, following the lead of certain state legisla¬ 
tures, Congress enacted the present Adoption Act 
which has for its purpose the improvement of adoption 
proceedings in the District of Columbia. 33 

• • • • 

The provisions of the new lavr * * • reflect * * * 
a different public attitude tovrard adoption 7 and re¬ 
quire interpretation on a more thorough basis than by 
reference to decisions of other jurisdictions having 
statutes similar to that which formerly prevailed in the 
District. 

Note 7 above is as follows: 

See Pound, the Spirit of the Common Law, (1921) 
189: “Finally, recent legislation and judicial de¬ 
cision have changed the old attitude of the law with 
respect to dependent members of the household. 
Courts no longer make the natural rights of parents 
with respect to children the chief basis of their de¬ 
cisions. The individual interests of parents which 
used to be the one thing regarded has come to be al¬ 
most the last thing regarded as compared with the 


33 Barnes v. Pacmakker, 72 App. D. C. 39, 111 F. (2) 193, 195 (1940) 
Associate Justice Vinson writing (no dissent). 
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interest of the child and the interest of society. In 
other words, here also social interests are now 
chiefly regarded.” 

The opinion continues: 

It has restored to the Court in this instance (the fi¬ 
nality of consent) as in others during recent years, its 
old power of parens patriae to diagnose the case of the 
unfortunate infant and prescribe a course of treatment 
for the future, unhampered by the changing winds of 
emotion which alternately submerge and restore paren¬ 
tal attributes. 

It would be possible to decide this case upon the sin¬ 
gle issue selected by the trial judge. But * * * as 
other questions presented on this appeal are vital to the 
future administration of the statute, we would be dere¬ 
lict in our duty if we failed to consider its larger im¬ 
plication and to speak of those other issues. In doing 
so, the legislative intent becomes even more clearly 
revealed by consideration both, of the provisions of the 
Act and of its legislative history. 

In enacting the new law, Congress was not acting 
blindly or arbitrarily, but instead upon the advice of 
trained persons 17 who have studied these problems of 
child life and family welfare. 

Note 17 to the opinion includes quotations from 
H. R. Rep. 1274 , 75 Cong. 1 Sess., and particularly 
from the transmittal letter of Commissioner Hazen, 
as follows: 

The measure here presented establishes a method 
of adoption proceedings which is in accord with mod¬ 
ern thought based on years of experience by welfare 
workers and child placement agencies. • • • This 
bill has the endorsement of the following listed or¬ 
ganizations (16 in number here omitted). 

A special committee of the Bar Association of the 
District of Columbia has considered and studied this 
bill and is unanimously in accord with the principles 
of the same, although it suggests several changes of 
minor importance which could be heard in committee. 
The Commissioners of the District of Columbia en- 
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dorse this proposed legislation and are of opinion 
that its passage is desirable. 34 

THE ERRORS OF THE OPINION BELOW 

The few short decisive sentences 35 of the opinion below 
(A-15-18) clearly disclose the manifest error of the final 
conclusions as to the intent of Congress in the distributee 


34 In re Adoption of a Minor, 79 U. S. App. D. C. 191, 144 F. (2) 644, 
64 (1944) Associate Justice Miller writing (no dissent) 

After the 1937 Adoption Act, Congress materially broadened in 
the District intended application of the modem concept of adoption 
by the Act of April 22, 1944, 58 St. 193, C. 174, D. C. Code Appen¬ 
dix Title 32, Sections 781-789. The italics show the adoption 
aspects. 

Section 2 provides any person etc. is maintaining a child placing 
agency subject to license who receives or accepts a child under 16 
years of age and places or offers to place the child temporarily or 
permanently in a family home other than of a relative within the 
third degree. Section 5 provides only the parent, guardian or third 
degree relative, or only a licensed child placing agency may arrange 
or assist in placing a child under 16 years of age in a family home or 
for adoption, and relieves legally adopted children of all supervision 
or visitation by the child placing agency or otherwise. Section 6 
vests the child placing agency with parental rights and the right to 
consent to statutory adoption, acting instead of parents, when 
given permanent care and guardianship, with parental rights ter¬ 
minated either by a court order or by a legal relinquishment of 
parental rights to the agency in loriting subscribed and acknowl¬ 
edged to be made before a representative of the agency in the 
presence of one witness and subject to be recorded and sealed in 
the District Court. 

35 The opinion decisive sentences, with the evident intents of Congress 
in italics, and with comment upon the italicized intents and conclusions 
of the opinion, are as follows: 

“It is not questioned that, in the absence of statutory provisions, 
the right of a child to inherit from a pa/rent, or such parent's col¬ 
lateral relatives, remains intact, even though such child be adopted 
by another. Obviously, the present law in the District of Columbia 
cuts off that right, but it seems evident that it was the intention of 
the Congress to make that provision applicable only to those who 
were adopted subsequent to the enactment of that legislation.” 
Comment—This sentence establishes the Congressional primary 
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power prospectively to make the 1937 District Adoption Act appli¬ 
cable to the pre-existing expectant natural right of the adoptee 
to inherit from its parents and their collaterals as a right or 
relation nor affected or obtained by a decree of adoption, and the 
intent of the 1937 act to cut off such natural right. 

“While the non-retroactive provisions in Section lG-zOy deal expli¬ 
citly with adoption proceedings in the District of Columbia, they so 
clearly evidence the policy that other provisions of the Act, includ¬ 
ing those cutting off the rights of adoptee to inherit from natural 
parents and their collateral relatives, should not be construed as 
having application contrary to such policy. 

Comment—This establishes the 1937 act applies to any status 
of adoption other than the status arising from specified District 
adoption proceedings that are explicitly excepted by Section 207 
of the Act. 

“ Unquestionably the law-making authority could have made a 
distinction, in so far as inheritance and distribution is concerned, 
between persons adopted pursuant to the Act of 1901 in the District 
of Columbia and those adopted pursuant to law in other jurisdic¬ 
tions, but I can find no basis in the legislation for assuming that 
such was the intention.” 

Comment—This establishes the Congressional power and intent, as 
between persons in a status of adoption arising from local or 
foreign decrees of adoption, to make distinctions between their 
respective rights to the inheritance and distribution of property 
in the District of Columbia. 

“In this view, I must conclude that, although the petitioner 
Virginia Penfield Scarlett is an adopted child of her maternal 
grandmother, and such was her status at the time of the death of 
the decedent, the decree of her adoption being prior to August 25, 
1937, the provisions of Section 16-205 do not operate to cut off her 
right of distribution from the estate of the decedent, and, therefore, 
she is the person entitled to the sole distribution of the personal 
property in said estate.” 

Comment on opinion conclusions—As the opinion establishes the 
Congressional primary power and intent, in the 1937 Act, to 
control the natural right of an adoptee as not a right obtained 
by a prior decree of adoption, and admits the only exceptions to 
such control deal explicitly and only with specified District pro¬ 
ceedings, each conclusion of the opinion that the provisions of 
the 1937 Act do not apply to a status of adoption otherwise arising 
is entirely rebutted by the admissions. 

Independent analysis of the 1937 Adoption Act, and of its provisos, 
shows the manifest errors of the opinion and judgment below, and that 
appellee Scarlett has no claim by natural right accrued and vested at the 
intestate’s death when admittedly Scarlett is then subject to the District 
law of distribution in a status of adoption as the child of a stranger. 
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The District law that ultimately governs her claim is D. C. Code, 
Title 18-103 (Note 5): 

“No right in the inheritance shall accrue to or vest in any person, 
other than the children of the intestate and their descendants, un¬ 
less such person is in being and capable in law to take as heir at 
the time of the intestate’s death.” 

Scarlett admits her expectant natural right to distribution of prop¬ 
erty of her parents and their collaterals existing before her adoption is 
thereafter intact and unaffected by her status of adoption unless 
changed by a subsequent applicable law of distribution before the prop¬ 
erty is legally distributable. 

Her claim that Section 205 of the 1937 Act does not obviously cut 
her natural right, is entirely that the provisos of Section 207 prevent 
such cut off and maintain her natural right. 

Examination of the provisos (Note 4) show they do not prevent the 
cut-off of the Scarlett natural right whatever may be their intent in 
case of other issuable aspects of a status of adoption not herein pre¬ 
sented for decision. As the cut-off of the natural right of Scarlett 
was enacted in 1937 its application to the Scarlett status at the subse¬ 
quent date of death of the intestate is prospective and the first proviso 
that the 1937 “shall have no retroactive effect” is obviously not appli¬ 
cable to her status. 

The second proviso is inapplicable. Its express provision that the 
1937 Act “shall not be construed as affecting in any way the rights 
and relations obtained by any decree of adoption prior to August 25, 
1937” has three evident intents. It excludes from consideration the pre¬ 
existing natural right, that continues in the adoptee, as therefore not 
a right obtained by the decree of adoption; it excludes from consider¬ 
ation the rights and relations obtained by any decree entered after the 
enactment of the 1937 Act; it finally expressly and obviously cuts off the 
natural right of the adoptee. The third proviso, making all orders and 
decrees “valid and binding on all parties thereby affected” as if the 1937 
Act was not enacted, when entered after its enactment in proceedings 
Tinder the prior District Adoption Act pending or instituted on August 
25, 1937, only makes the affected parties in the resulting status of adop¬ 
tion subject to the first and second provisos of Section 207. 

Scarlett, in a status of adoption, is not, by natural right “capable in 
law to take as heir at the time of the intestate’s death” for Section 205 
of the 1937 Act expressly cuts off the natural right of a person in the 
status of adoption. 

The 1937 District Adoption Act conforms to the modem concept of 
adoption as in derogation of natural right as duly approved judicially 
in the District of Columbia (Notes 23, 33, 34). 

The modem law of distribution fitted to such adoption concept is 
applied in the cut-off of natural right provided in the 1937 Adoption 
Act (Note 18). 
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provisions of the 1937 Act applicable to a person standing 
after its enactment in a status of adoption in the District. 

Seeking in analysis of the 1937 Act, the intent of Con¬ 
gress, the opinion, first, states the power of Congress to 
change distributee rights (A-17) and the manifest intent, 
in Section 205, to cut off the natural right of persons in a 
status of adoption who are subject to its distributee pro¬ 
visions. Second, the opinion states the provisos of Section 
207 in limitation of the application of the 1937 Act, expli¬ 
citly deal with and only apply to the status of adoption 
(A-17) resulting from decrees however entered under the 
prior 1901 Adoption Act, declared to be valid and binding 
on all affected parties, on August 25, 1937, as if the 1937 
Act was not enacted. Wherefrom follows the natural con¬ 
clusion that the unlimited intent of the 1937 Act is to cut off 
the natural right of persons in a status of adoption not 
obtained from District decrees entered under the prior 1901 
District Adoption Act. 

Instead of stating this natural conclusion, third, the opin¬ 
ion erroneously disregards it. The disregard is the con¬ 
trary conclusion that the 1937 Act does not cut off the nat¬ 
ural distributee right of persons when in a status of adop¬ 
tion resulting from decrees entered before its enactment in 
foreign jurisdictions on the ground that, in the 1937 Act, 
Congress, in exercising its powers, makes no distinction as 
to the respective distributee rights of persons in a status 
of adoption under District decrees and persons in such 
status under foreign decrees. The evident error is the 
conflict of this last conclusion with the previous conclusion 
that Congress made this express distinction in the provisos 
of Section 207 of the 1937 Act as applicable explicitly and 
only to a status of adoption derived from District proceed¬ 
ings under the prior 1901 Act. 

Thus, appellants present the analysis of the 1937 Act by 
the trial court plainly points its own error. The object of 
the analysis is to determine whether the obvious cut-off of 
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natural right enacted in the 1937 Act applies to a person in 
a status of adoption in the District after enactment result¬ 
ing from a decree of adoption entered in a foreign jurisdic¬ 
tion before the enactment. The analysis finds the opinion 
states the limitations of Section 207 upon the cut-off of 
natural right provided in Section 205 apply explicitly only 
to a status of adoption resulting from District decrees 
entered as prior to or as of August 25, 1937, under the 
prior 1901 District Adoption Act, which is a plain distinc¬ 
tion of that status of adoption from any status of adoption 
resulting from a decree of adoption entered prior to Au¬ 
gust 25,1937, in a foreign jurisdiction. It follows that Sec¬ 
tion 205 of the 1937 Act applies to any person in a status 
of adoption that is not distinguished by Section 207 to be a 
status arising from a local decree entered under the 1901 
District Adoption Act. 

Based on the opinion below, and decisions as to the intent 
of Congress, appellants present the proper conclusions on 
this appeal that require reversal of the Court below, are, 
first, that the intent of Congress, plainly expressed in the 
1937 Act, is the modern concept of adoption as inclusive of 
statutory cut-off of all natural distributee right of an 
adoptee; second , that the 1937 Act, by its provisos, has dis¬ 
tinguished the application of its provisions, between per¬ 
sons in a status of adoption resulting from decrees entered 
prior to August 25,1937, by limiting its application only to 
persons in a status of adoption resulting from District de¬ 
crees entered under the prior 1901 District Adoption Act; 
third , that the provisions of the 1937 Act apply without 
limitation, after its enactment, to all persons in a status of 
adoption not resulting from District decrees entered under 
the prior 1901 District Adoption Act. 
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THE POINTS OF EREOE AEE ESTABLISHED 

Appellants have confined presentation and argument to 
the precise matters involved and considered in the opinion 
and judgment below. The right to reply to the appellee 
presentation and argument is reserved. 

Presently, upon the respective motions for summary 
judgment, the entire aspects of the case are these: 

The status of adoption legally created in another juris¬ 
diction is recognized and given effect at the date of death 
of the intestate by acceptance in the District of the foreign 
decree of adoption as establishing the status of adoption 
therein under the rule of faith and credit to be accorded 
to foreign judgments. 36 

The distributee rights to personal property applicable to 
a person in a status of adoption are those provided in the 
laws of the jurisdiction where the property is distributable, 
which laws may grant distributee rights to persons in a 
status of adoption under its laws that they deny to persons 
in a status of adoption under foreign laws. 37 

The 1937 Adoption Act enacted August 25,1937, repealed 
the 1901 District Adoption Act, and provided new and dif¬ 
ferent District laws of distribution. 33 In doing this, the 
Congressional intent was to adopt and apply in the District 
the new and modern concept of adoption proceedings con¬ 
trary to former practices. The acceptance by Congress of 
this new concept and effect of adoption stands approved 
by this Court. 33 

36 Supra Note 18. 

37 Supra Note 18. 

38 Infra Statutory Appendix. 

39 Supra Notes 33, 34. 
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The 1937 Act, expressly by Section 205, cuts off the natu¬ 
ral right of a person in the status of adoption unless a 
natural parent of the adoptee is the spouse of the adopt¬ 
ing petitioner, and, by Section 207, expressly repealing the 
prior 1901 District Adoption Act, provides the 1937 Act 
shall not be retroactive nor construed as affecting in any 
way the rights and relations obtained by any decree en¬ 
tered prior to August 25, 1937, or entered thereafter in 
District proceedings instituted or pending on said date 
under the repealed 1901 Act. 40 

As Congress had the power in 1937- to modify, enlarge 
or cut off any existing inchoate expectant distributee right, 
whether natural or not, that otherwise would become a 
vested right arising at the subsequent death of the de¬ 
cedent, its intent to cut-off of natural right, provided in 
Section 205, is prospective and not retrospective. 41 

The appellee Scarlett motion presents that the provisos 
of Section 207 of the 1937 Act, protect the appellee natural 
right to distribution from the cut-off provided in Section 
205, notwithstanding the undisputed matters of fact pre¬ 
sented by the appellee status of adoption and two solemn 
declarations of her father that her status of adoption 
superseded and waived her original natural distributee 
right. 

The appellant motion of Hall, et al., presents that the 
provisos of Section 207 do not save appellee Scarlett 
from the cut off of natural right provided in Section 202, 
and that two material but undisputed matters of fact stated 
above are involved and admitted by Scarlett. 

The first matter of fact is the admitted Scarlett status 
of adoption. The second matter of fact is that Walter S. 
Penfield, the father of appellee Scarlett, before his death 


40 Supra Notes 3, 4. 

41 Supra Note 17, 23, 33, 34. 
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in 1931, entirely accepted and gave effect to the modem 
concept that adoption cuts off natural right. The last will 
of her father duly probated in this court, refers to appellee 
Scarlett only as the adopted child of her maternal grand¬ 
mother, and refers to each of the several appellants as 
“my cousin”. 42 A testamentary disposition by her father, 
in entire exclusion of the appellee Scarlett, disposes of 
the entire estate of the present decedent to “my cousins”, 
including all the apellants and others deceased before 
May 2, 1937.43 These intended and settled purposes of 

42 The bequests in the Penfield Will (probated 10/19/31): 

To appellee Scarlett: 

Will 5/29/29 — 9th — 

I give and bequeath the sum of $25,000 unto the Washington Loan 
& Trust Company * * * In trust * * * and the net income therefrom 
to use for and apply to the benefit of Virginia Bacon, adopted as 
the daughter of Alice M. Bacon, under and by virtue of a decree 
of the Second Judicial District Court of the State of Nevada, in and 
for the County of Washoe, signed on the 29th day of March, 1922, 
until she attains the age of 25 years and thereupon * * * to deliver 
unto her the corpus of said trust absolutely, and in further Trust, 
should the said Virginia Bacon die before attaining the age of 25 

years, the corpus shall become a part of the residuum of my estate 

* * * 


To appellant cousins: 


10th 

“unto my cousin, Grace Stayt” 

$25,000 

11th 

Annette Hall 

25,000 

12th 

Florence P. Cardell 

25,000 

13th 

Edna P. Williams 

25,000 

Codicil 

10/3/30 

“unto my cousin Mary P. Cardell” 

10,000 


I give and bequeath the sum of (as above) unto the Washington 
Loan & Trust Company 

In trust * * * to pay the net income in monthly or quarterly install¬ 
ments unto my cousin (as above) * * * for and during her natural 
life, and in further trust upon the death of my said cousin, the 
corpus of said trust fund shall fall unto and become a part of the 
residuum of my estate * * *. 

48 The bequests only to appellants in the Declaration of Trust: 

The declaration of trust exhibited in Equity 55326 executed June 18, 
1929, by Walter S. Penfield, as attorney of fact and donor, under power 
of attorney from Blanche M. Penfield dated December 27, 1918, in 
transfer of securities belonging to Blanche M. Penfield, to Washington 
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the father of Scarlett appear as matter of fact, subject to 
judicial notice in proceedings in this court, to which the 
present appellee and appellants were parties. 44 

In discrimination between the conflict of the parties upon 
their motions for summary judgment, the opinion of the 
courts below has stated the existing power and actual in¬ 
tent of Congress in the 1937 Act, to cut off the natural 
right of a person in a status of adoption subject to pro¬ 
visos of Section 207 applicable only to persons with status 
of adoption resting upon District decrees of adoption effec¬ 
tive before August 25,1937. The opinion below also plainly 
states the distinction made by Congress in the 1937 Act, 
between a status of adoption resting upon specified Dis¬ 
trict decrees and the status resting upon other District or 
foreign decrees. 45 

Appellants present the court below has erred in its fur¬ 
ther statement that Congress in the 1937 Act did not make 
the distinction it might have made between a status of 
adoption based on a decree of adoption entered under the 
prior 1901 District Act and the status based on a decree 
of adoption entered in a foreign jurisdiction. Appellant 
presents the Court below has erred in its further and final 


Loan and Trust Co., Trustee, to create a trust fund primarily for her 
benefit and also for other beneficiaries therein named, provided: 

“In further trust, upon the death of the said Blanche M. Penfield, 
should donor predecease her, to distribute the corpus of the trust 
fund herein created, or so much thereof as may be in the custody 
of trustee to her following cousins, share and share alike; (stated 
addresses here omitted) Florence Penfield Cardell, Edna Penfield 
Williams, Grace Stayt, Annette Hall, Charles Penfield and Julia 
Channel, and in the event that any of them be then dead leaving 
issue surviving, such issue shall be entitled to the share thereof 
to which the deceased cousin would have been entitled if living, 
distributable unto such issue per stirpes and not per capita, abso¬ 
lutely and in fee simple.” 

44 Supra Notes 3, 4. 

43 Supra Note 35 setting out the decisive sentences of the opinion. 
See also Independent Analysis of 1937 Act appended in Note 35. 
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conclusion that, because such distinction is not made, Con¬ 
gress did not intend by Section 205 to cut off the natural 
right of Scarlett standing in a status of adoption under 
decree entered in a foreign jurisdiction before August 25, 
1937.46 

Appellants submit the foregoing aspects of the case suf¬ 
ficiently present material and definite error in the final 
conclusion of the opinion below by showing: 

1. The Scarlett motion for summary judgment should 
have been denied. 

2. The Hall, et al. motion for summary judgment should 
have been granted. 

3. The Adoption Statutes and the Laws of distribu¬ 
tion in the District and in other jurisdictions are local 
without extra-territorial effect. 

4. Congress did not intend by the 1937 Act to limit 
the application of the cut off of natural right only to 
persons adopted subsequent to its enactment. 

5. The provisos of Section 207 of the 1937 Act show 
no intent or policy of Congress involving contrary con¬ 
struction of its other provisions. 

6. Congress in the 1937 Act has made explicit distinc¬ 
tions, in respect to the natural distributee right, between 
persons adopted under the prior 1901 District Adoption 
Act and persons adopted elsewhere. 

7. The natural right of an adoptee is intact before and 
after the adoption and subject to legislative change. 

8. The date of entry of a decree in a foreign juris¬ 
diction is not material to the establishment of the result- 


4 « Supra Note 35 setting out the decisive sentences of the opinion. 
See also Independent Analysis of 1937 Act appended in Note 35. 
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ing status of adoption in the District as subject to its 
laws of distribution. 

9. The 1937 Act is applicable after its enactment in 
cut-off of the natural right of a person who is in a status 
of adoption established in the District by a decree entered 
in a foreign jurisdiction prior to August 25,1937. 

10. Her natural relatives have considered Scarlett with¬ 
out natural right in her status of adoption. 

11. The aspects of the controversy all favor appellants. 

CONCLUSION 

Appellants submit this Court by its decision in reversal, 
should direct the trial court to vacate and set aside its 
judgment order granting summary judgment and sole dis¬ 
tribution to appellee Scarlett, and denying the motion for 
summary judgment of appellants, and direct the trial court 
to enter judgment order granting summary judgment and 
distribution to appellants and denying the motion for sum¬ 
mary judgment of appellee Scarlett. 

Respectfully submitted, 

Henry E. Price 

Camden R. McAtee 

Tower Building 
Washington 5, D. C. 

Attorneys for Appellants 

Of Counsel: 

Rinehart, Merriam, 

Parker & Berg 
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1 Filed May 19 1947 Theodore Cogswell 

Register of Wills, D. C. Clerk of Probate Court 

IN THE DISTRICT COURT OF THE 
UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 
Holding Probate Court 

In re: 

Estate of 

BLANCHE M. PENFIELD, Deceased. 

Administration No. 69236 

Petition for Letters of Administration 

Mrs. Virginia Penfield Scarlett, petitioner 
3 Paddington Court 
Baltimore, Maryland 

To the Honorable Justice of the District Court of the 
United States for the District of Columbia, holding Pro¬ 
bate Court: 

The petition of VIRGINIA PENFIELD SCARLETT, 
respectfully represents to this Honorable Court: 

FIRST. That your petitioner is a citizen of the United 
States and a resident of Baltimore, Maryland, and files 
this petition as the niece of BLANCHE M. PENFIELD, 
the above-named decedent. 

SECOND. That said BLANCHE M. PENFIELD was 
a citizen of the United States and a resident of the Dis¬ 
trict of Columbia and departed this life on the 2nd day 
of May, A. D. 1947, while temporarily in Laurel, Mary¬ 
land, and that your petitioner has made diligent search 
and inquiry for a Will of said decedent and has neither 
found one nor obtained any information that there was 
one, and verily believes that decedent died intestate. 
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THIRD. That the decedent left her surviving your pe¬ 
titioner, VIRGINIA PENFIELD SCARLETT, niece and 
sole heir at law and next of kin of said decedent, being 
the daughter of Walter S. Penfield, a deceased brother 
of said decedent. 

FOURTH. That said decedent owned no real estate 
at the time of her death, but was possessed of the 
2 following personal estate at the time of her death 
held by The Washington Loan and Trust Company 
as Committee for the estate of F.LANCHE M. PEN- 
FIELD, deceased: 


Personal Property 


Bonds, estimated value .$122,744.52 

Stocks, estimated value . 7,000.00 

Notes, face amount. 4,000.00 

Cash. 446.26 


TOTAL.-...$133,190.78 


That the debts of said decedent, including those of her 
last illness and funeral, will not exceed the sum of $750.00. 

FIFTH. That petitioner is advised that, as decedent’s 
niece and sole heir at law and next of kin, she is entitled 
to apply for letters of administration to issue to herself, 
but that your petitioner does not wish to administer the 
estate and, therefore, respectfully requests that The Wash¬ 
ington Loan and Trust Company be appointed as admin¬ 
istrator in her place and stead. 

That while petitioner waives her right to administer 
the estate of said decedent, such waiver is conditioned 
upon the appointment of The Washington Loan and Trust 
Company as such administrator and she expressly reserves 
the right to withdraw such waiver if the said The Wash¬ 
ington Loan and Trust Company is not appointed or does 
not complete the administration of the estate. 

The premises considered, petitioner 
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PRAYS: 

1. That Letters of Administration be granted onto 
THE WASHINGTON LOAN AND TRUST COMPANY. 

2. For snch other and further relief as the 
3 nature of the case may require. 

Virginia Penfield Scarlett 
Fred M. Bradley, Attorney 

The order granting administration on May 26, 1947 (R. p. 4) is 
omitted. 

• • • • 

5 Filed May 19 1948 

Petition of Claimant Cousins of Deceased 
As Claimant Distributees to the Estate of Deceased 

Petitioners, Annette Stayt Hall, residing at 348 North 
Elm Street, Coleville, State of Washington; Florence Pen- 
field Cardell, at 2184 Adair Street, San Marino, State of 
California; and Edna P. Williams, at 123 North Clark 
Drive, Beverly Hills, State of California, for claim, as 
distributees to interests in the Estate of Blanche M. Pen- 
field, intestate, (hereinafter called the decedent) determin¬ 
able and receivable from its appointed and qualified Admin¬ 
istrator, Washington Loan and Trust Company, under the 
laws of succession of the District of Columbia, respectfully 
show as follows: 

1. The decedent departed this life on May 2,1947, with¬ 
out a last will and thereby intestate, while a resident of and 
domiciled in the District of Columbia, and leaving for ad¬ 
ministration a valuable estate consisting entirely of per¬ 
sonal property; thereupon Virginia Penfield Scar- 

6 lett, residing in Baltimore, State of Maryland, filed 
her Petition for Letters of Administration upon said 

estate, alleging and claiming to be of nearest of kin of the 
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decedent with the right thereby to administer said estate or 
in waiver of such right, to designate and request the ap¬ 
pointment of another, and, in said petition, did not disclose 
any other relatives of the decedent; thereupon, upon said 
petition, the Washington Loan and Trust Company of 
Washington, District of Columbia, as designated and re¬ 
quested in said petition, was duly appointed, qualified and 
is the Administrator of said intestate estate. 

2. The decedent at her death on May 2, 1947, was not 
survived by any child or its descendant, nor by father or 
mother, nor by brother or sister; as next of kin beyond the 
aforesaid relationships; the decedent was and is allegedly 
survived by the original petitioner herein, Virginia Pen- 
field Scarlett, alleged in her petition to be of nearest of 
kin to the decedent, also by the petitioners herein, Annette 
Stayt Hall, Florence Penfield Cardell and Edna P. Wil¬ 
liams, now alleged to be the children of uncles and aunts of 
the decedent who predeceased intestate, and thereby to be 
cousins of decedent in the first degree, also by William 
Duncan residing in Greenfield, State of Indiana, and Doro¬ 
thea D. Wurster, residing in Mishawaka, State of Indiana, 
now alleged to be the children of Clare Duncan, a cousin in 
the first degree of decedent who predeceased intestate, and 
thereby cousins of decedent in less degree; and also by the 
child or children, unknown as to names or addresses, now 
alleged to be the issue of Julia Channel, a cousin in the first 
degree of decedent who predeceased the decedent, and 
thereby cousins of decedent in less degree; as the petition¬ 
ers herein believe and allege the aforesaid persons are all 
of the alleged relations of decedent who survived decedent 
at her death either known or unknown; as petitioners 
7 further believe and allege all of said persons are 
citizens of the United States and are also of legal 
age, excepting the aforesaid alleged descendants of Clare 
Duncan, who are unknown to petitioners. 
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3. Petitioners herein allege that distributee interests 
in the intestate estate, consisting of personalty in the Dis¬ 
trict of Columbia, are to be determined by the status of the 
several claimant rights to succession arising and existing 
at the date of death of the decedent on May 2,1947, as pro¬ 
vided in the laws of the District of Columbia in effect on 
said date; subject to the exceptions hereafter stated, said 
laws provide for succession, at the date of death of the 
decedent, to the child or descendant of a brother or sister 
of the decedent standing in the place of the deceased par¬ 
ent, if there be no child, descendant, or father or mother, 
brother or sister of the intestate, and, thereafter, if there 
be no such child or descendant of brother or sister, to all 
collateral relations in equal degree with no allowance of 
representation among such collaterals; the exception to the 
foregoing statutory succession is the provision of the adop¬ 
tion laws of the District of Columbia in effect on said date 
of death of the decedent that a final decree of adoption cuts 
off all rights and duties including those of inheritance and 
succession between the adoptee, his or her natural parents, 
their issue, collateral relatives and so forth; the only limi¬ 
tations upon said provision cutting off an adopted child 
from said natural rights of inheritance and succession are 
that the provision does not apply if one of the natural par¬ 
ents of the adoptee is the spouse of the adopting petitioner, 

and does not apply retroactively or by construction 
8 to affect rights and relations obtained by any decree 

of adoption entered in the District of Columbia, 
either prior to the enactment of said provision, or there¬ 
after in proceedings instituted and pending at the enact¬ 
ment of said provision and thereafter duly carried to final 
determination pursuant to the provisions of the prior law 
of adoption in the District of Columbia. 

4. Petitioners allege and charge that at the date of 
death of the decedent on May 2, 1947, the sole status of 
Virginia Penfield Scarlett, the original petitioner, to the 
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decedent was and is that of an adopted child of a third per¬ 
son pursuant to a decree of adoption in a jurisdiction other 
than the District of Columbia, whereby, Virginia Penfield 
Scarlett on May 2, 1947, by reason of her status as an 
adopted child of a third person was without status under 
the succession la-ws of the District of Columbia and thereby 
was cut off from and without any right of succession to 
the estate of the decedent, and petitioners therefore deny 
Virginia Penfield Scarlett has any claim or status to suc¬ 
cession to the estate of the decedent; in support thereof 
petitioners herewith make profert and file herewith as part 
hereof for all purposes as fully as copied herein and identi¬ 
fied as Exhibit 1, the judicial record duly exemplified and 
certified as provided by law in an adoption proceeding pur¬ 
suant to the laws of the State of Nevada captioned “In the 
Matter of the Adoption of Virginia Bacon Penfield, No. 
18059 Dept. No. 2”, duly instituted March 29,1922, by peti¬ 
tion and incident proceedings followed by final decree, in 
the Second Judicial District Court of the State of Nevada 
in and for the County of Washoe, a court of compe- 
9 tent jurisdiction over and of adoption proceedings 
and the parties and their interests therein involved, 
and whereby the decree of adoption therein entered was, 
on March 29,1922, and thereafter, and particularly on May 
2, 1947, always in full force and effect; in and by virtue of 
said proceeding and its decree, Virginia Penfield Scarlett, 
original petitioner herein, was duly adopted as Virginia 
Bacon by her maternal grandmother, Alice M. Bacon; the 
decree specifically provided: 

“• • • that Virginia Bacon Penfield be, and she is hereby 
adopted as the child of Alice M. Bacon, and said Alice M. 
Bacon, the person adopting, and Virginia Bacon Penfield, 
the child adopted, shall hereafter sustain toward each other 
the legal relation of parent and child, and have all the 
rights, including the right of support, maintenance, pro¬ 
tection and inheritance, and be subject to aU the duties of 
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that relation, and the natural parents, to wit, Lucile B. Pen- 
fidd, the mother, and Walter S. Penfield, the father of said 
adopted child, are from the date hereof relieved of all pa¬ 
rental duties toward and all responsibilities for Virginia 
Bacon Penfield, the child so adopted and have no rights 
whatsoever over it. * * * that said child shall take the 
family name of the person adopting, Alice M. Bacon, and 
hereafter shall be legally known as Virginia Bacon. Dated 
March 29 , 1922 .” 

Petitioners state the original petitioner, Virginia Penfield 
Scarlett, is the same person described under other names 
as adopted by and under said decree. 

5. Petitioners enter said decree of adoption herein as 
made and always in full effect in conformity with the appli¬ 
cable laws of the State of Nevada, and as of full faith and 

credit herein pursuant to Article 4, Section 1 of the 
10 Constitution of the United States, and the pertinent 

Acts of Congress, to establish the sole status of Vir¬ 
ginia Penfield Scarlett on May 2,1947, the date of death of 
decedent, to be that of an adopted child of a stranger in 
blood to the intestate, and thereby under the laws of the 
District of Columbia applicable to her status as such 
adopted child on said date, that Virginia Penfield Scarlett 
was cut off from all rights of inheritance and succession be¬ 
tween her and her natural parents, their issue, collateral 
relatives and so forth, and consequently was and is without 
claim to distributive interest in the estate of the decedent in 
this proceeding or otherwise. 

6. Petitioners allege and charge the aforesaid cousins 
of intestate of less degree as children of a deceased first 
cousin of intestate are subordinate in status to petitioners 
as claimants herein and without right of representation as 
to their deceased parent. 

7. Petitioners hereby consent and approve the existing 
appointment of the Washington Loan and Trust Company 
as administrator of said estate herein, and for continued 
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performance of the duties and trust thereby existing sub¬ 
ject to postponement of distribution until determination of 
the rights of the entitled distributees of said estate is duly 
made upon the claims herein made by all interested per¬ 
sons. 

WHEREFORE, the premises considered, petitioners 
pray: 

1. That necessary process issue herein to bring into this 
proceeding all parties who are or may claim to be distribu¬ 
tees entitled to interests in the estate of the decedent. 
11 2. That pending determination of the interests of 

claimants, the Court by its order postpone any dis¬ 
tribution of said estate. 

3. That the Court determine and decree that the peti¬ 
tioners herein, Annette Stayt Hall, Florence Penfield Car- 
dell, and Edna P. Williams, as natural cousins in the first 
degree of the decedent are by succession entitled to their 
several equal interests as distributees of said estate and 
that said interests are prior and superior to the interest of 
any other claimant. 

4. That the Court grant all other proper relief that may 
be necessary herein. 

Annette Stayt Hall, 

Florence Penfield Cardell, 
Edna P. Williams, 

Petitioners, 

By Camden R. McAtee 
By Henry E. Price 

Attorneys for Petitioners. 


Exhibit 1 to the Hall petition (R. pp. 14-25) is profert of the record 
and decree in the proceedings in Nevada to establish by the rule of full 
faith and credit in the District of Columbia, the status of adoption of 
Virginia Bacon Penfield (now Scarlett) as Virginia Bacon, as legally 
the child and heir of her maternal grandmother, on May 2, 1947, the 
date of death of Blanche M. Penfield. As the status of adoption is not 
in controversy herein, the exhibit is here omitted, excepting the decree 
of adoption therein, which is as follows: 
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Filed May 19 1948 


IN THE SECOND JUDICIAL DISTRICT COURT OF 
THE STATE OF NEVADA, IN AND FOR THE 
COUNTY OF WASHOE. 


ORDER OF ADOPTION 
In the Matter of the Adoption of 
VIRGINIA BACON PENFIELD, 
A Minor. 


This cause coming on regularly for hearing before Hon. 
Geo. A. Bartlett, District Judge of the above entitled Court 
and said Judge having examined under oath all persons 
appearing before him, and 

IT APPEARING that Alice M. Bacon has filed a peti¬ 
tion praying that she be permitted to adopt Virginia Bacon 
Penfield, a minor, of the age of about twenty-eight months, 
and the mother of said minor, Lucile B. Penfield, and the 
father of said minor, Walter S. Penfield, and said Alice M. 
Bacon, petitioner having appeared before the District 
Judge of the above entitled county and consented to 
22 such adoption, and having duly and regularly filed 
with said Judge their consent in writing, duly exe¬ 
cuted and acknowledged, and an agreement having been 
duly executed by Alice M. Bacon, the person adopting, to 
the effect that said child shall be adopted and treated in all 
respects as her own lawful child should be treated, includ¬ 
ing the right of support, protection and inheritance, and 
IT FURTHER APPEARING that a decree and judg¬ 
ment of divorce dissolving the bonds of matrimony there¬ 
tofore existing between Lucile B. Penfield, the mother of 
said child, and Walter S. Penfield, the father of said child, 
was duly entered and filed on the 26th day of July, 1922 
in the above entitled Court, and by the terms of said decree 
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Alice M. Bacon, the person adopting, was given the custody 
and control of said Virginia Bacon Penfield, the said minor, 
and 

IT FURTHER APPEARING that said minor has been 
in such custody and control ever since the granting of said 
decree, and 

IT FURTHER APPEARING that Alice M. Bacon, the 
person adopting, is a widow and more than ten years older 
than the child adopted, and is within and a resident of 
Washoe County, State of Nevada, and 

IT FURTHER APPEARING and the Court being sat¬ 
isfied from such examination under oath that the interest 
of the child will be promoted bv the adoption. 

NOW THEREFORE IT IS ORDERED, ADJUDGED 
AND DECREED, that Virginia Bacon Penfield be, and she 
is hereby adopted as the child of Alice M. Bacon, and said 
Alice M. Bacon, the person adopting, and Virginia Bacon 
Penfield, the child adopted, shall hereafter sustain toward 
each other the legal relation of parent and child, and 
23 have all the rights, including the right of support, 
maintenance, protection and inheritance, and be sub¬ 
ject to all of the duties of that relation, and the natural par¬ 
ents, to wit: Lucile B. Penfield, the mother, and Walter S. 
Penfield, the father of said adopted child, are from the date 
hereof relieved of all parental duties toward and all respon¬ 
sibilities for Virginia Bacon Penfield, the child so adopted 
and have no rights whatsoever over it. 

IT IS FURTHER ORDERED, ADJUDGED AND DE¬ 
CREED that said child shall take the family name of the 
person adopting, Alice M. Bacon, and hereafter shall be 
legally known as Virginia Bacon. 

Dated: March 29,1922. 

/s/ Geo. A. Bartlett 

District Judge of the above 
entitled court. 

• • • • 
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26 Filed Jan 30 1948 

Motion for Summary Judgment Against Claimant Cousins 
of Deceased as Claimant Distributees of the 
Estate of the Deceased 

Now comes Virginia Penfield Scarlett and moves this 
Honorable Court as follows: 

1. That it enter, pursuant to Rule 56 of the Federal 
Rules of Civil Procedure, a summary judgment in favor of 
Virginia Peniield Scarlett as sole distributee of the above 
estate, dismissing the petition of claimant cousins of de¬ 
ceased as distributees of her estate on the ground that 
there is no genuine issue as to any material fact and that 
Virginia Penfield Scarlett is entitled to a judgment as a 
matter of law. 

2. As grounds for this motion, this movant says that, 
under the facts set forth in said petition, the law is clear 
that Virginia Penfield Scarlett is entitled to the entire 
estate of decedent as her niece and sole heir at law and next 
of kin for the reasons set forth in the points and authorities 
attached hereto. 

Frederick M. Bradley 
Roger M. Stuart, Jr. 

Attorneys for Defendant 
Virginia Penfield Scarlett 

• • • • 

2S Filed Sep 20 1948 

Administrator’s Reply to Motion for 
Summary Judgment 

In reply to the “Motion for Summary Judgment Against 
Claimant Cousins of Deceased as Claimant Distributors of 


the Estate of the Deceased” filed herein by Virginia Pen- 
field Scarlett, a copy of which was duly served on the Ad¬ 
ministrator : 

The Administrator respectfully submits that said mo¬ 
tion should be granted, and as reasons therefor refers to, 
and adopts to its own use, the substance of the “Memoran¬ 
dum of Points and Authorities in Support of Motion for 
Summary Judgment against Claimant Cousins of De¬ 
ceased” accompanying said motion. 

Frederick M. Bradley 
Roger M. Stuart, Jr. 

Attorneys for Administrator, The 
Washington Loan and Trust Company 
• • • • 

29 Filed Nov 12 1948 

Motion for Summary Judgment by 
Claimants Cardell, et aL 

Petitioner claimants, Cardell, et al., by their attorney, 
move the Court for summary judgment, in denial and dis¬ 
missal of the claim of petitioner Virginia Penfield Scarlett, 
that said claimants are the entitled distributees of the in¬ 
testate estate of Blanche M. Penfield, deceased, and so en¬ 
titled to all further relief, and for cause shown in their 
petition herein, and by Points and Authorities filed in op¬ 
position to the Scarlett motion for summary judgment. 

Henry E. Price 
Camden R. McAtee 
Attorneys for Cardell, et al., 
Claimants. 
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30 Filed Nov 24 194S 

Motion by Car dell et al Claimants, for Judicial Notice of 
Related Material Facts Evident in Litigation 
in This Court 

The claimants Cardell, et al., by their attorneys, move 
the Court to take judicial notice of related litigation in this 
Court, and of the material facts thereby shown, that Walter 
S. Penfield, her father, by testamentary writings considered 
and declared that the claimant, Scarlett, as the adopted 
child of another, to be without any interest in either his 
estate or in the estate of his sister, Blanche M. Penfield, 
unless provided by special testamentary bequest. 

In confirmation thereof, reference is made to his last will 
dated May 29,1929, and codiciled in 1930, as probated after 
his death in May, 1931, in disposal of his estate exceeding 
$500,000, in administration No. 41835 in this Court; said 
will provided a principal trust of $25,000 with income to 
her use until she became 25 years old and payment of the 
principal in discharge thereof to her upon attaining such 
age, which payment has been made, said bequest being spe¬ 
cifically to claimant Scarlett, particularly designated in 
said will as: 

to the benefit of Virginia Bacon, adopted as the daughter 
of Alice M. Bacon, under and by virtue of a decree 

31 of the Second Judicial District Court of the State of 
Nevada, in and for the County of Wahoe, signed on 

the 29th day of March, 1922. 

Reference is made to further provisions in said will 
creating trusts with income for life and return of the prin¬ 
cipal to the residue of the estate upon termination of the 
life interest, as follows respectively “to my cousin” 

Grace Start, $25,000 
Annette Hall, $25,000 
Florence Penfield Cardell, $25,000 
Edna Penfield Williams, $25,000 
Mary Penfield Cardell, $10,000 
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also to “my secretary” 

Ollie C. Ham, $50,000, (increased from $25,000 by co¬ 
dicil of October 3,1930). 

Reference is made to testamentary declaration of trust 
dated June 18,1929, appearing in Equity No. 55326, Wash¬ 
ington Loan and Trust Company, v. Cardell et al, executed 
by Walter S. Penfield, in disposal of the estate of his sister, 
Blanche M. Penfield, exceeding $100,000, whereby no pro¬ 
vision for said Scarlett was included, and whereby upon the 
death of Blanche M. Penfield in case he predeceased her, 
the trustee was authorized and directed: 

In further trust, upon the death of said Blanche M. Pen- 
field, should the donor predecease her, to distribute the cor¬ 
pus of the fund herein created, or so much thereof, as may 
be in the custody of trustee, to her following cousins, share 
and share alike, Florence Penfield Cardell (addresses here 
omitted) Edna Penfield Williams, Grace Stoyt, Annette 
Hall, Charles Penfield and Julia Channell, and in the event 
that any of them be then dead leaving issue surviv- 

32 ing, such issue shall be entitled to the share thereof, 
to which the deceased cousin would have been en¬ 
titled if living, distributable unto such issue per stirpes and 
not per capita, absolutely and in fee simple. 

Henry E. Price 
Camden R. McAtee 

Attorneys for Claimants, 
Cardell, et al. 

• • • • 

33 Filed Jan 14 1949 

Memorandum 

Morris, J. In these proceedings the question is raised 
for determination as to the person, or persons, constituting 
the next of kin to whom distribution of the personal prop¬ 
erty in this estate should be made. The petition of Virginia 
Penfield Scarlett shows that she is the daughter of a de- 
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ceased brother of the decedent and, as snch, the next of kin 
to whom distribution should be made. The petition of 
Florence Penfield Cardell, Annette Stayt Hall and Edna P. 
Williams show that they are cousins in the first degree of 
the decedent, and that the petitioner Virginia Penfield 
Scarlett, originally known as Virginia Bacon Penfield, is 
the adopted daughter of Alice M. Bacon, her maternal 
grandmother, by virtue of a decree of adoption entered in 
the Second Judicial District Court of the State of Nevada, 
in and for the County of Washoe, on March 29,1922, under 
the terms of which said petitioner became known as Vir¬ 
ginia Bacon. The cousin petitioners and claimants further 
assert that, by virtue of Section 16-205, Title 16, of the 
District of Columbia Code (1940), which became effective 
August 25, 1937, and which was in force at the time of the 
death of the decedent, on May 2, 1947, and which section 
reads in part as follow’s: 

All rights and duties, including those of inheritance and 
succession, between adoptee, his or her natural parents, 
their issue, collateral relatives, and so forth, shall be cut 

off. 

petitioner, Virginia Penfield Scarlett, is precluded from any 
rights of distribution, and that, therefore, said cousin peti¬ 
tioners and claimants are the next of kin of decedent, and 
distribution should be made to them. The petitioner Vir¬ 
ginia Penfield Scarlett, on the other hand, insists that the 
provision of the statute cutting off the rights of an 
34 adoptee to a distribution of the estate of a collateral 
relative of her natural parent has no application to 
her because of the provision of Section 16-207 of said Title 
of the Code, as follows: 

The provisions of section 16-201 to 16-207 shall have no 
retroactive effect and shall not be construed as affecting in 
any way the rights and relations obtained by any decree of 
adopted entered prior to August 25 , 1937 , and all proceed¬ 
ings instituted and pending on August 25 , 1937 , shall be 
carried to their final determination in accordance with the 
provisions of section 395 of the Act of March 3 , 1901 , 31 
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Stat. 1252 , ch. 854 , as if sections 16-201 to 16-207 had not 
been enacted, and all orders and decrees entered therein 
shall remain valid and binding on all parties thereby af¬ 
fected. (Aug. 25 , 1937 -, 50 Stat. 808 , ch. 774 , Section 7 .) 

The parties agree that no issue exists as to any material 
fact, and they have, therefore, all filed motions for sum¬ 
mary judgment. A hearing was had, and memoranda of 
authorities and arguments have been submitted. I feel that 
it is only proper to say that the contentions of the respec¬ 
tive parties, both in argument and written memoranda, 
have been presented with such excellent ability and clarity 
that counsel deserve an expression of appreciation and 
commendation from the court. 

The cousin petitioners and claimants insist that the stat¬ 
utory provisions cutting off adoptees from inheritance and 
distribution from their natural parents and relatives should 
apply to any adoptee having that status at the time of the 
death of the decedent whose adoption was by a decree in 
another jurisdiction regardless of the date of said decree; 
that the foreign adoption proceedings must be recognized 
as establishing the status at such time, but that the non¬ 
retroactive provisions of Section 16-207 clearly have appli¬ 
cation only to proceedings in the District of Columbia 
under the provisions of the 1901 Act, completed before or 
pending at the time of the effective date of the Act of 
August 25, 1937. It is not questioned that, in the absence 
of statutory provision, the right of a child to inherit from 
a parent, or such parent’s collateral relatives, remains in¬ 
tact, even though such child be adopted by another. Ob¬ 
viously, the present law in the District of Columbia cuts 
off that right, but it seems evident that it was the inten¬ 
tion of the Congress to make that provision applicable 
only to those who were adopted subsequent to the 
35 enactment of that legislation. While the non-retro- 
active provisions in Section 16-207 deal explicitly 
with adoption proceedings in the District of Columbia, they 
so clearly evidence the policy that other provisions of the 
Act, including those cutting off the rights of adoptee to 
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inherit from natural parents and their collateral relatives, 
should not be construed as having application contrary to 
such policy. Unquestionably the law-making authority 
could have made a distinction, in so far as inheritance 
and distribution is concerned, between persons adopted 
pursuant to the Act of 1901 in the District of Columbia 
and those adopted pursuant to law in other jurisdictions, 
but I can find no basis in the legislation for assuming that 
such was the intention. 

In this view, I must conclude that, although the peti¬ 
tioner, Virginia Penfield Sarlett, is an adopted child of 
her maternal grandmother, and such was her status at the 
time of the death of the decedent, the decree of her adop¬ 
tion being prior to August 25, 1937, the provisions of Sec¬ 
tion 16-205 do not operate to cut off her right of distribu¬ 
tion from the estate of the decedent, and, therefore, she 
is the person entitled to the sole distribution of the per¬ 
sonal property in said estate. 

Summary judgment in favor of the cousin petitioners 
and claimants will be denied. Summary judgment in favor 
of the petitioner Virginia Penfield Scarlett will be granted. 

James W. Morris 
Judge. 

January 14,1949. 

• • t • 


36 Filed Feb 10 1949 

Summary Judgment 

This cause came on to be heard upon a motion by Vir¬ 
ginia Penfield Scarlett for summary judgment in accord¬ 
ance with Rule 56, F. R. C. P., and upon a counter motion 
for summary judgment by claimant cousins, and was heard 
by the Court without a jury; and the Court having filed, 
on January 14, 1949, a memorandum, it is by the Court 
this 10th day of February, 1949, 
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ADJUDGED, ORDERED, and DECREED as follows: 

1. That the motion for summary judgment in favor of 
the cousin petitioners and claimants be, and the same 
hereby is, denied. 

2. That the motion for summary judgment in favor of 
the petitioner Virginia Penfield Scarlett as sole distributee 
of the above estate be, and the same hereby is, granted. 

Jas. W. Morris 
Judge 

* * * • 

38 Filed Mar 9 1949 Theodore Cogswell 
Register of Wills, D. C. Clerk of Probate Court 

Notice of Appeal 

Notice is hereby given this 9tli day of March, 1949, 
that the petitioner claimants herein, Annette Stayt Hall, 
Florence Penfield Cardell, and Edna P. Williams, by their 
undersigned attorneys, and as appellants, hereby appeal 
to the United States Circuit Court of Appeals for the 
District of Columbia from the final judgment order grant¬ 
ing the motion of claimant Virginia Penfield Scarlett for 
summary judgment, and denying the motion of petitioners 
Hall, et all, for summary judgment, said motions being 
each directed to determine the distributee right as be¬ 
tween the respective claimants to the intestate estate of 
the above named decedent, which judgment order was en¬ 
tered herein on February 10,1949. 

This notice is given pursuant to F. R. C. P. 73 as 
amended, to Fred M. Bradley, Esq., and Roger M. Stewart, 
Esq., attorneys for record for the respondents herein, Vir¬ 
ginia Penfield Scarlett and Washington Loan and Trust 
Company, Administrator of the Estate of Blanche M. Pen- 
field, deceased. 

Henry E. Price 
Camden R. McAtee 
Attorneys for Petitioners, 

Hall, Cardell and Williams. 
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STATUTORY APPENDIX 

District of Columbia 
The Adoption Act of 1901 

Copy of Compiler’s Note, D. C. Code 1940, Title 16, 207. 

Section 7 of the act of 1937 contains the following 
as its first sentence: “Section 395 (title 15, sec. 1, 
New Code) of the Code of Law of the District of Co¬ 
lumbia is hereby repealed.” This is the section re¬ 
ferred to above and was set out as follows in D. C. 
Code, 1929 Edit., title 15, sec. 1: “ Section 1. Adop¬ 
tion ,—Jurisdiction is hereby conferred on any judge 
of the supreme court of the District of Columbia to 
hear and determine any petition that may be pre¬ 
sented by a person or a husband and wife residing 
in the District of Columbia, praying the privilege of 
adopting any minor child as his or her or their own 
child, and making such minor child an heir at law. 
If the judge shall find, upon the hearing of such peti¬ 
tion, that the petitioner is a proper person to have 
custody of such child, and that the parent or parents 
or guardian of such child have given their permission 
for such adoption, he shall enter an order upon the 
records of the court legalizing such adoption and mak¬ 
ing such child an heir at law of such petitioner, the 
same as if such child was born to such petitioner. If 
the child has no parent or guardian the judge shall 
appoint a guardian ad litem. (Feb. 26, 1895, 28 Stat. 
687, ch. 134; Mar. 3, 1901, 31 Stat. 1252, ch. 854, sec. 
395)” 

The Adoption Act of 1937 (Amended 1939 and 1940 

immaterially.) 

1940 Code Title 16, Chapter 2, Adoption — p. 365, 366, 
367. 

Section 16-201 (15:1a). Jurisdiction — Consent of pe¬ 
titioner’s spouse — Residence requirements — Data 
to be furnished — Investigation and report — Ex¬ 
ceptions. 
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Jurisdiction is hereby conferred upon the District 
Court of the United States for the District of Co¬ 
lumbia to hear and determine petitions and decrees of 
adoption of any adult or child (hereinafter called 
adoptee) with authority to make such rules, not incon¬ 
sistent with this section and section 16-202 to 16-207, 
as shall bring fully before the court for consideration 
the interests of the adoptee, the natural parents, the 
petitioner, and any other properly interested party. 
No petition shall be considered by the court unless 
petitioner’s spouse joins in the petition or consents 
to the adoption. 

Jurisdiction is conferred if either of the following 
circumstances exist: 

(1) If petitioner is a legal resident of the District 
of Columbia; 

(2) If petitioner has actually resided in the Dis¬ 
trict of Columbia for at least one year. 

The petition shall state, so far as kown, the name, 
age, race, occupation, and address the natural par¬ 
ents, when known, and of the petitioner, whether the 
petitioner is married or single, the age and sex of 
the adoptee, the property owned by the adopted, and 
such other facts as the court may require. 

The court shall thereupon, if the adoptee is under 
twenty-one years of age, issue a rule with copy of the 
petition attached, which shall be served in such man¬ 
ner as the court shall therein direct, directed to all 
parties to the petition who do not appear and consent 
to the adoption, and to the Board of Public Welfare 
to verify the allegations of the petition, to make a 
thorough investigation for the purpose of ascertain¬ 
ing if the adoptee is a proper subject for adoption 
and if the home of the petitioner is a suitable one for 
the adoptee and within a period not in excess of ninety 
days to report its findings with recommendations to 
the court. If an investigation already has been made 
by a social agency approved by the court, the Board 
of Public Welfare shall accept it instead of making 
one itself: Provided, That the foregoing provisions 
of this section relating to investigations and reports 
by the Board of Public Welfare or by an approved 
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social agency shall not apply, if an investigation has 
already been made by a recognized religious or fra¬ 
ternal organization, having under its care minors for 
adoption, no part of the net earnings of which inures 
to the benefit of any private shareholder or individual, 
and if such organization appears in the proceeding and 
reports to the court the results of its investigation and 
its recommendations with respect to the adoption. 

(Aug. 25, 1937, 50 Stat. 806, ch. 774, Sec. 1; June 20, 
1939, 53 Stat. 844, ch. 226.) 

Section 16-202 (15:1b). Persons who must consent — 
Adoptee — Parents, natural and adoptive — Consent 
of father of illegitimate adoptee not necessary — 
Circumstances. 

If adoptee is under twenty-one years of age, no 
decree of adoption shall be made unless the court shall 
find that the following persons have consented to the 
adoption: Adoptee, if fourteen or more years of age; 
and the natural parents or adoptive parents by a pre¬ 
vious adoption, if living. The consent of the father 
of an adoptee born out of wedlock shall not be neces¬ 
sary unless he has both acknowledged the adoptee and 
contributed voluntarily to its support. The consent of 
a parent who is a minor shall not be voidable be¬ 
cause of that minority. 

If adoptee shall have attained the age of twenty- 
one years or over, the only consents which shall be re¬ 
quired are those of such adoptee, and its spouse, if any. 

The consent of a natural parent, or parents, or 
adoptive parents by a previous adoption, may be dis¬ 
pensed with (1) where after such notice as the court 
shall direct it shall appear to the court that such per¬ 
son or persons can not be located; (2) where they 
have been permanently deprived of custody of the 
adoptee by court order; (3) where it shall appear to 
the court that they have abandoned the adoptee and 
voluntarily failed to contribute to his or her support 
for a period of at least one year next preceding the 
date of the filing of the petition; or (4) where investi¬ 
gation has shown to the satisfaction of the court 
extraordinary cause why such consent should be dis- 
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pensed with. (Aug. 25, 1937, 50 Stat. 807, ch. 774, 
Sec. 2.) 

Section 16-203 (15:1c). Decree of adoption — Satis¬ 
faction of court — Adoptee to have lived with 
adoptor six months — Board of Public Welfare. 

After considering the petition, the consents, and 
such evidence as the parties and any other properly 
interested person may wish to present, the court may 
enter a final decree of adoption if it is satisfied (a) that 
adoptee is physically, mentally, and otherwise suitable 
for adoption by the petitioner; (b) that the petitioner 
is fit and able to give the adoptee a proper home and 
education; and (c) that the change will be for the best 
interests of adoptee. 

No final decree of adoption shall be entered unless 
the adoptee shall have been living with the adoptor 
at least six months prior to the filing of the petition. 
If, however, it shall appear in the interests of the 
adoptee, the court may enter an interlocutory decree 
for adoption, which decree shall by its terms auto¬ 
matically become a final decree of adoption on a day 
therein named, which shall not be more than six 
months from the entry of such interlocutory decree 
unless such decree shall be set aside for cause shown. 
If it shall appear in the interests of the adoptee, the 
Board of Public Welfare shall visit the adoptee dur¬ 
ing the period of the interlocutory decree at regular 
intervals. (Aug. 25, 1937, 50 Stat. 807, ch. 774, Sec¬ 
tion 3.) 

Section 16-204 (15 :ld). Notice to Vital Statistics 
Bureau, Health Department — New record made — 
Original birth certificate sealed. 

Notice of a final decree of adoption shall be sent 
to the Bureau of Vital Statistics of the Health De¬ 
partment. This Bureau shall cause to be made a new 
record of the birth in the new name and with the names 
of the adoptor and shall then cause to be sealed and 
filed the original birth certificate with the order of 
the court and such sealed package shall be opened only 
by order of court. If the birth occurred outside of 
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the District of Columbia, the clerk shall, upon peti¬ 
tion by the adopter, furnish him with a certified copy 
of the final decree of adoption. (Aug. 25, 1937, 50 
Stat. 807, ch. 774, Sec. 4; June 6, 1940, 54 Stat. 235, 
ch. 244.) 

Section 16-205 (15:le). Relationship of adoptee and 
adopter — Rights of inheritance and succession 
qualified — Adoptee’s family name — Given name. 

Entry of a final decree of adoption shall establish 
the relation of natural parent and natural child be¬ 
tween adopter and adoptee for all purposes including 
mutual rights of inheritance and succession the same 
as if adoptee was born of adoptor, except that adoptee 
shall not inherit from collateral relatives of or the 
parents of adoptor although such collateral relatives 
and parents of adoptor shall have the right of in¬ 
heritance from adoptee. All rights and duties includ¬ 
ing those of inheritance and succession between 
adoptee, his or her natural parents, their issue, col¬ 
lateral relatives, and so forth, shall be cut off. In the 
event one of the natural parents shall be the spouse 
of petitioner, then the rights and relations as between 
adoptee, such natural parent, and his or her parents 
and collateral relatives, including mutual rights of 
inheritance and succession, shall in nowise be altered. 

The family name of the adoptee shall be changed to 
that of adoptor unless the decree shall otherwise pro¬ 
vide, and the given name of the adoptee may be fixed or 
changed at the same time. (Aug. 25, 1937, 50 Stat. 
808, ch. 774, Sec. 5.) 

Section 16-206 (15:lf). Records open to inspection 
upon court order only — Records sealed — Applica¬ 
tion for leave to inspect — Docket of adoption pro¬ 
ceedings. 

Records and papers in adoption proceedings, after 
the petition is filed and prior to the entry of a final 
decree, shall be open to inspection by the parties or 
their attorneys and members of the Board of Public 
Welfare or their agents, upon order of the court. 
Upon the entry of a final decree the Board of Public 
Welfare and the clerk of the court shall seal all papers 
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in the proceedings. Said seals shall not be broken, 
and said papers shall not be inspected by any person, 
including the parties to the proceedings, except upon 
order of the court. Application for leave to inspect 
papers in adoption proceedings shall be by petition 
and shall be granted only for extraordinary cause 
shown. The court may appoint a master to consider 
and investigate the facts upon which such a petition 
is based, who shall make his findings and recommenda¬ 
tions to the court. 

The clerk of the court shall keep a docket of all 
adoption proceedings which shall only be inspected 
upon order of the court upon the same conditions 
hereinabove set out for the inspection of papers. (Aug. 
25,1937,50 Stat. 808, ch. 774, Sec. 6.) 

Section 16-207 (15:lg). Provisions not retroactive — 

Former orders and decrees valid. 

The provisions of sections 16-201 to 16-207 shall 
have no retroactive effect and shall not be construed 
as affecting in any way the rights and relations ob¬ 
tained by any decree of adoption entered prior to 
August 25, 1937, and all proceedings instituted and 
pending on August 25, 1937, shall be carried to their 
final determination in accordance with the provisions 
of section 395 of the Act of March 3,1901, 31 Stat. 1252,' 
ch. 854, as if sections 16-201 to 16-207 had not been 
enacted, and all orders and decrees entered therein 
shall remain valid and binding on all parties thereby 
affected. (Aug. 25, 1937, 50 Stat. 808, ch. 774, Sec¬ 
tion 7.) 
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IN THE 


United States Court o! Appeals 

For the District of Columbia. 


No. 10,229. 


IN RE ESTATE OF BLANCHE M. PENFIELD, 

Deceased. 


ANNETTE STAYT HALL, FLORENCE PENFIELD 
CARDELL, and EDNA P. WILLIAMS, Appellants, 


v. 

VIRGINIA PENFIELD SCARLETT, and THE WASH¬ 
INGTON LOAN AND TRUST COMPANY, as Ad¬ 
ministrator of the Estate of Blanche M. Penfield, De¬ 
ceased. 


BRIEF FOB APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 

Blanche M. Penfield died on May 2, 1947, intestate. She 
left her surviving as her nearest blood relative her niece, 
Virginia Penfield Scarlett, appellee, daughter of her de¬ 
ceased brother, Walter S. Penfield. 
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Virginia Penfield Scarlett was adopted by her maternal 
grandmother, no relation to the decedent, under decree of 
a Nevada court dated March 29,1922. The Washington Loan 
and Trust Company, as Administrator of the estate of the 
decedent, intended to distribute the estate to Virginia Pen- 
field Scarlett, the natural niece of the decedent. However, 
on May 19, 1948, tirst cousins of the decedent, appellants 
herein, filed a petition with the probate court as claimant 
distributees of the estate of the decedent. 

The first cousins based their claim as next of kin on the 
fact that Virginia Penfield Scarlett, the blood niece of de¬ 
cedent, was adopted by a third party who w T as no relation 
to the decedent. They stated in their petition that the adop¬ 
tion law of the District of Columbia in effect on May 2, 
1947, provided that, entry of a final decree of adoption cuts 
off all rights and duties, including those of inheritance and 
succession, between the adoptee, his or her natural parents, 
their issue, and collateral relatives. The petition of the 
cousins admitted that the present adoption law of the Dis¬ 
trict “does not apply retroactively or by construction to 
affect rights and relations obtained by any decree of adop¬ 
tion entered in the District of Columbia prior to the enact¬ 
ment of the present adoption law of the District of Colum¬ 
bia in 1937.” The primary position of the first cousins, 
appellants, is that Virginia Penfield Scarlett is not entitled 
to the protection of the non-retroactive provisions of the 
District of Columbia adoption law simply because she was 
adopted in a jurisdiction other than the District of Colum¬ 
bia. Secondarily, appellants claim that the non-retroactive 
provisions of the District of Columbia adoption law of 1937 
do not protect the natural rights of inheritance of an 
adopted child even though that child was adopted in the 
District of Columbia prior to 1937. 

It is the position of Virginia Penfield Scarlett and The 
'Washington Loan and Trust Company, appellees, that the 
adoption law of the District of Columbia, in effect on the 
date of death of the decedent, does not apply retroactively 
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to affect rights and relations obtained by or existing at the 
time of any decree of adoption entered prior to August 25, 
1937, the date of enactment of the present law, regardless 
of the circumstance that said decree of adoption might have 
been obtained in a jurisdiction other than the District of 
Columbia. 

It is the further position of the appellees that the adop* 
tion law in effect in the District of Columbia prior to the 
enactment of the present adoption law in 1937 did not cut 
off the right of inheritance of an adopted child through or 
from its natural parents or other natural kin. 

SUMMARY OP ARGUMENT. 

The Adoption Act of 1937, is, by its very terms, inappli¬ 
cable to rights and relations established by adoption pro¬ 
ceedings entered prior to August 25, 1937. It is the policy 
of the law to preserve to an adopted child all of its natural 
rights o£ inheritance unless the legislature by express stat¬ 
utory provision takes away those rights. Title 16, Sec. 207, 
D. C. Code, 1940 ed., manifests the plain intent of Congress 
to leave children adopted prior to the Adoption Act of 1937 
in all respects in the position they were prior to that stat¬ 
ute’s enactment as though it had not been enacted. The 
law of the District of Columbia in effect prior to 1937 per¬ 
mitted an adopted child of a third person to inherit prop¬ 
erty from her natural aunt. 

The District of Columbia will accord the same right of 
inheritance to a child adopted under the law of a foreign 
jurisdiction prior to the Adoption Act of 1937 as it accords 
to a child adopted under the law of the District of Columbia 
prior to the Adoption Act of 1937. 

Therefore Virginia Penfield Scarlett, appellee herein, the 
natural niece of decedent, is entitled to the estate of dece¬ 
dent as her next of kin and heir at law. 





4 


ARGUMENT. 

Foreign Adoptee Accorded Same Right of Inheritance as 

Local Adoptee. 

The first question to determine is whether the law of the 
District of Columbia will accord the same right of inherit¬ 
ance to a child adopted under the law of a foreign jurisdic¬ 
tion as it accords to a child adopted under the law of the 
District of Columbia. The general answer to this question 
is well set out in an Annotation entitled “Conflict of Laws 
as to Adoption as Affecting Descent and Distribution of 
Decedent’s Estate”. 154 A.L.R. 1179. The Annotation at 
pp. 1179-80 states: 

“The general rules * * * appear to be that • • • by 
the better view and weight of authority (b) the rights 
of inheritance of the child, as an adopted child, in the 
property in question will be determined by the law of 
the state where • • # decedent was domiciled, so that, 
if a child locally adopted had no rights of inheritance, 
a child adopted under the foreign law and having 
rights of inheritance under that law will have no rights 
of inheritance in local property; • • • and, conversely, 
if a locally adopted child had under the local law un¬ 
limited rights of inheritance in local property, a child 
adopted under the foreign law and having under that 
law limited or restricted rights of inheritance, will be 
accorded the same unlimited rights of inheritance in 
local property as is a child locally adopted.” 

The above Annotation show’s that the rule that the law’ 
of the domicile of the decedent controls the right of inherit¬ 
ance is follow’ed in order that a child adopted under a for¬ 
eign law’ w’ill be accorded the same right of inheritance in 
local property as is a child locally adopted. There is noth¬ 
ing contained in the District of Columbia law to justify a 
departure from this reasoning. 

If we used the argument of appellants, that the excep¬ 
tions from the District of Columbia law are inclusive only 
of specific decrees of adoption entered in the District of 
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Columbia, we might say of the whole Act that it concerned 
only District of Columbia adoptions, and thus cut off rights 
of inheritance after 1937 of only those adopted children 
adopted in the District of Columbia. 

All adoption laws, however, are local in character, for 
the courts have only jurisdiction to confer the status of 
adoption upon persons within their jurisdictions. But 
cases arise, such as the present, where a person is adopted 
in a foreign jurisdiction and claims property of a person 
domiciled in the local jurisdiction. It is then necessary to 
apply the conflict/ of laws rule to the effect that children 
adopted in a foreign jurisdiction are placed upon the same 
plane for purposes of inheritance as children adopted in 
the local jurisdictions. This general conflict of laws rule 
is well set out in Annotations, 73 A.L.K. 964, at page 968, 
and 154 A.L.R. 1179, at pages 1179-1180. 

That the District of Columbia will recognize the status 
created by a foreign adoption and the incidental rights that 
flow therefrom to the extent that they do not contravene 
the spirit or morals of the law of this jurisdiction has been 
established by the Supreme Court of the District of Colum¬ 
bia in the case of Rockwell v. Tracy (1911), 39 W.L.R. 475. 
In that case plaintiff was regularly adopted by the intes¬ 
tate, in Pennsylvania, where he then resided, under a stat¬ 
ute of that State which provided that the adopted child 
should assume the name of the adoptive parent and have 
all the rights of a child and heir. Thereafter the intestate 
moved to the District of Columbia. At the time there was 
no statute in the District of Columbia permitting adoptions, 
but subsequently a statute similar in its provisions to that 
of Pennsylvania was enacted. The intestate died in the 
District of Columbia in 1906, leaving plaintiff, his adopted 
child, and a brother surviving. Held, that the adoption of 
plaintiff in Pennsylvania would be recognized and enforced 
in this District, and that she was entitled as heir to real 
estate of which intestate died seised: 
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Judge Stafford speaking for the Court said: 

“There was certainly nothing in the letter or spirit 
of the laws of the District of Columbia that could be 
contravened by the recognition of the Pennsylvania de¬ 
cree, and no good reason occurs to us why she should 
not be treated as the child and heir of Henry C. Tracy 
in this District as w T ell as in that State. * * * The strong 
tendency of the law in this country is, as it ought to 
be, to give effect to the statutes and decrees of other 
States, when they do not contravene the settled policy 
of the jurisdiction in which they are invoked, for the 
inevitable tendency is to regard the several States as 
parts of one country and to minimize as far as possible 
the differences between them. Our citizens are moving 
from State to State and acquiring property in various 
States, and no unnecessary distinction ought to be 
raised. It ought to be possible for any State to fix the 
status of its own citizens without having that status 
called in question in other commonwealths when there 
is nothing in the status itself or in the manner of its 
determination that is contrary to the spirit or policy 
of such other commonwealth. Undoubtedly it is the 
general result of the decisions in this country that stat¬ 
utes and decrees like those in question here should be 
recognized and enforced in other States, and we have 
no disposition to adopt a different view.” 

It should be noted that the above case accords with the 
general conflict# of lawjrule referred to on page 3, supra. 
Note also that the Court in recognizing the Pennsylvania 
adoption status of the plaintiff recognized also the date 
plaintiff achieved her adoption status. Indeed, the Court’s 
recognition of the date of plaintiff’s adoption status is what 
gave rise to the difficulty in the case for when plaintiff was 
adopted in Pennsylvania there was no adoption law in the 
District. The Court resolved the difficulty by holding that 
the incidents of plaintiff’s adoption status did not contra¬ 
vene the legislative policy of this District as shown by the 
later enactment here of a similar adoption statute. 

Recognition of the adoption status of Virginia Penfield 
Scarlett, and the incidental rights that flow therefrom by 
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reason of its recognition as one taking place prior to the 
Adoption Act of 1937, in no way contravenes the legislative 
policy of the District of Columbia. On the contrary, the 
legislative policy expressed in the Adoption Act of 1937 is 
that due recognition should be given to adoptions instituted 
or completed prior thereto and that the Adoption Act of 
1937 should not apply to them. 

Discussion of Hood v. McGehee Cited on Page 11 of 

Appellants’ Brief. 

The appellants’ brief on page 11 thereof cites the case of 
Hood v. McGehee, 189 F. 205, affd. 199 F. 989, affd. 237 U. S. 
611, in support of its statement that a jurisdiction may 
grant distributee rights to persons adopted pursuant to 
local statutes and not grant such rights to persons 
adopted in another jurisdiction. The power of a legislat¬ 
ure to so act is not controverted by appellees. The point is, 
as was stated by Judge Morris in the opinion below, that 
there is no basis in the legislation for assuming that such 
was the intention of Congress in the absence of specific 
legislative declaration to that effect (App. 18A). Appel¬ 
lees pointed out in argument to the Court below that the 
Federal Court in the case of Hood v. McGehee, supra, was 
confronted with an Alabama rule of property that children 
adopted according to the laws of foreign states are not en¬ 
titled to take property by descent in Alabama from their 
adopting parents. The Court cited Brown v. Finley (1908), 
157 Ala. 424, 47 So. 577, as the authority for this Alabama 
rule of property, in which case the Court had indicated that 
if the child had been adopted in Alabama in accordance 
with the adoption law of Alabama, he would have inherited 
the land. Then the Court in Hood v. McGehee, supra, said: 

“This concludes the Federal Court, unless by viola¬ 
tion of some of the provisions of the Federal constitu¬ 
tion, even though the Alabama rule is, as appears to 
be the case, contrary to the current of authority 
(Italics supplied) 
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Brown v. Finley and Hood v. McGehee, supra, are set out 
in an Annotation, 73 A.L.R. 964, at pages 966-967, as exem¬ 
plifying the following proposition: 

“When by the express provisions of the laws of the 
state where the real property in question is situated, 
the child, in order to be entitled to share in the inherit¬ 
ance of his parents’ property, must have been born to 
such parents in lawful wedlock, the relation of parent 
and child created by the artificial method of adoption 
does not satisfy the requirement of the statute, and a 
child by adoption will not be permitted to inherit such 
property in that state, though by the laws of its adop¬ 
tion he would have all the rights of a natural child or 
a child born in wedlock.’ * 

Only two jurisdictions are cited under such a statute, to- 
wit, Alabama and New Jersey, and, as seen in the Annota¬ 
tion, a later New Jersey case, In re Finkemeller (1929), 
105 N. J. Eq. 55, 146 A. 656, criticized the view that a child 
adopted in a foreign jurisdiction would not be accorded the 
same rights to inheritance of land as children locally 
adopted under a statute of descent excluding inheritance 
by any person except children horn in wedlock. 

Note that Rockwell v. Tracy, supra, a District of Colum¬ 
bia case, refers to and disapproves decisions such as the 
above, which, as stated in 73 A.L.R. 964, at page 966, are 
based on the English Statute of Merton. 

The great majority of cases support the conclusion of the 
Court below that there is no basis in the legislation for 
assuming that Congress intended to differentiate between 
children adopted under the local statute and the children 
adopted in other jurisdictions. See Anno. 154 A.L.R. 1179, 
supra. 

The Act of 1937 Preserved to Prior Adoptees Their 
Natural Rights of Inheritance. 

The pertinent section of the District of Columbia Code 
dealing with adoption, Title 16, Sec. 205, passed August 25, 
1937, reads as follows: 
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“ • • • all rights and duties, including those of in¬ 
heritance and succession between the adoptee, his or 
her natural parents, their issue, collateral relatives, 
etc., shall be cut off • * * .” 

Title 16, Section 207, provides: 

“The provisions of Section 16-201 to 16-207 shall 
have no retroactive effect and shall not he construed 
as affecting in any way the rights and relations ob¬ 
tained by any decree of adoption entered prior to 
August 25, 1937, and all proceedings instituted and 
pending on August 25, 1937, shall be carried to their 
final determination in accordance with the provisions 
of Section 395 of the Act of March 3, 1901, 31 Stat. 
1252, Ch. 854, as if Sections 16-201 to 16-207 had not 
been enacted, and all orders and decrees entered 
therein shall remain valid and binding on all parties 
thereby affected * * * .” (Italics supplied) 

Title 16-207 of the District of Columbia Code, 1940 Edi¬ 
tion, above, specifically provides that the Adoption Act 
of 1937 “shall have no retroactive effect and shall not be 
construed as affecting in any way the rights and relations 
obtained by any decree of adoption entered prior to Au¬ 
gust 25, 1937.” It is, by its very terms, inapplicable to 
rights and relations established by adoption proceedings 
entered prior to August 25, 1937. The statute makes no 
distinction between children adopted in the District of Co¬ 
lumbia and children adopted elsewhere, and the reasoning 
of the conflict/ of lawjrule, supra, leads to the conclusion 
that no such differentiation could have been intended. 

There is little merit in appellants’ argument that the 
n on-retroactive provision of the 1937 statute does not save 
to Virginia Penfield Scarlet her right of inheritance from 
her blood line since the non-retroactive provisions of the 
statute referred to “rights and relations obtained by any 
decree of adoption entered prior to August 25, 1937.” 
Appellants argue that since the right to inherit from one’s 
blood line was not obtained under the prior statute of 1901 
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it did not come within the protection of the nonretroac¬ 
tive provision of the 1937 statute. 

Upon the argument below we referred to the general 
philosophy of the Courts that to the extent that adoption 
statutes take away any natural right of the adopted child 
they are strictly construed, and thus we pointed out that 
the nonretroactive provisions of the 1937 statute should 
be construed to apply to all rights and relations existing 
under any decree of adoption entered prior to August 25, 
1937. Of course, the right to inherit from one’s blood line 
existed at the time of and was preserved under the 1901 
statute. 

A further reading of Title 16, Sec. 207, D. C. Code, 1940 
Edition, plainly discloses that the intent of Congress in 
placing the non-retroactive provisions in the statute was 
to save to an adopted child adopted prior to that statute 
all of the rights and relations which it had prior to the 
passing of the 1937 statute, including the right to inherit 
from its natural line. Immediately after the non-retro- 
active provision in Section 207, the section continues: 

* * and all proceedings instituted and pending on 
August 25, 1937, shall be carried to their final deter¬ 
mination in accordance with the provision of Section 
395 of the Act of March 3, 1901, as if Sections 16-201 
to 16-207 had not been enacted, and all orders and de¬ 
decrees entered therein shall remain valid and bind¬ 
ing on all parties thereby affected * * (Italics sup¬ 
plied) 

If proceedings under the 1901 statute in process on Au¬ 
gust 25, 1937 were to be carried to their final determina¬ 
tion in accordance with the provisions of the 1901 statute 
as if the 1937 statute “had not been enacted” a fortiorari, 
adoptions by virtue of proceedings completed prior to the 
Adoption Act of 1937 should be treated as if the 1937 
statute had not been enacted. 

There is no justification found in the authorities for ter¬ 
minating the natural rights of an adopted child by reason 
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of a technical statutory construction. 1 Am . Jur., Adop¬ 
tion of Children, Sec. 57, at page 656, contains the follow¬ 
ing statement on the rights of inheritance by adopted 
children from or through natural parents: 

“Consanguinity is so fundamental in Statutes of 
Descent and Distribution that it may only be ignored 
by construction when courts are forced so to do, either 
by the express terms of the statute or by inexorable 
implication. An adopted child is, in a legal sense, the 
child both of its natural and of its adopting parents, 
and is not, because of the adoption, deprived of its 
rights of inheritance from its natural parents, unless 
the statute expressly so provides.” 

Title 16, Sec. 207, D. C. Code, 1940 Edition, manifests the 
plain intent of Congress as to children adopted prior to 
the Adoption Act of 1937 to place them in all respects in 
the position they were prior to that statute’s enactment 
as though it had not been enacted. The plain intent of 
the statute should be served to the detriment of any coun- 
trary technical construction. 

Appellants on page 12 of their brief cite the case of 
Sorenson v. Rasmussen, 114 Minn. 324, 131 N. W. 325. 1 
The above case, which was quoted at some length in ap¬ 
pellants’ brief in the court below, does not militate against 
but rather supports the general view expressed by appel¬ 
lees. In that case the court was concerned with giving 
a child a right of inheritance from its adoptive parent 
though the child had been adopted prior to the statute 
giving a right of inheritance from the adoptive parents. 
There was no wording in the statute of any kind to indi¬ 
cate that it should have a non-retrospective operation. The 
Court allowed the child to inherit from its adoptive par¬ 
ents and pointed out that there were no restrictive terms 

i The case of Dodxn v. Dodin, 16 App. D. 1242; 44 N. Y. S. 800, Affd. 162 
N. Y. 635, 57 N. E. 1108 cited on p. 13 of appellants’ brief was, as stated 
in the Rasmussen Case, concerned with the exact question presented in the 
Rasmussen Case. Appellants’ quoted excerpt was quoted in the Rasmussen 
opinion except that the Rasmussen opinion contained asterisks to indicate 
matter omitted from the quotation. 
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in the statute limiting its application to a part of the class 
of adopted children, and the Court said “nor should it be 
inferred, without something in the statute or existing con¬ 
ditions clearly indicating such meaning, that the legis¬ 
lature intended that different rules as to heirship should 
apply to different individuals within the class of adopted 
children.” 

In the Rasmussen Case the Court was concerned with 
favoring an adopted child in a case where the statute had 
to be construed strictly, for it was giving a right of in¬ 
heritance changing the natural course of descent. It had 
to answer the argument that the Act should not be given 
retrospective operation even though there was no wording 
in the statute indicating that the statute should be non¬ 
retrospective. In our case we have in plain terms the in¬ 
dication that the statute should not be retrospective in 
application so as to affect any right or relation of a child 
adopted prior thereto. Moreover, we have a case where 
the statute should be liberally construed in favor of the 
adopted child for he is claiming a right of inheritance 
which is not in derogation of the common law. 

The Minnesota statute under which the Rasmussen Case 
was decided is interesting. It reads as follows: 

“Upon adoption such child shall become the legal 
child of the persons adopting him, and they shall be¬ 
come his legal parents, with all the rights and duties 
between them of natural parents and legitimate child. 
By virtue of such adoption, he shall inherit from his 
adopting parents or their relatives the same as though 
he were the legitimate child of such parents, and shall 
not owe his natural parents or their relatives any le¬ 
gal duty; and, in case of his death intestate, the adopt¬ 
ing parents and their relatives shall inherit his es¬ 
tate, as if they had been his parents and relatives in 
fact.” 

In a later Minnesota case, Roberts v. Roberts (1924), 
160 Minn. 140 199 N. W. 581, the question was before 
the Court under the wording of the above statute whether 
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an adopted child could inherit from its natural parent. 
The child had been adopted prior to the 1905 Act. The 
Court said: 

“At the time of the adoption of Martha Roberts the 
statute provided that ‘no person shall, by being 
adopted, lose his right to inherit from his natural par¬ 
ents or kindred’. G. S. 1894, Sec. 8023; Laws 1885, C. 
75, Sec. 1. This provision was not carried into the 
revision of 1905. Rev. Laws, 1905, Secs. 3612-3621; 
G. S. 1913, Secs. 7151-7161. It is not in the present 
statute. The respondent rests no claim upon the 
quoted language of the statute as it was at the time of 
the adoption. We therefore consider the right of the 
adopted child to inherit from her own parent under the 
statute as it 2 vas at the time of death.” (Italics sup¬ 
plied) 

The Court held the adopted child could inherit from its 
natural parent even under the 1905 statute, saying: 

“Whether it shall inherit is altogether a question 
of legislative policy and is settled when the legislature 
speaks. The legislature has not spoken expressly.” 

It is important to note in the above case the Court’s in¬ 
dication that had the adopted child pleaded its adoption 
prior to the 1905 Act, the Court would have been inclined 
to determine its rights in inheritance from its natural line 
under the earlier statute. There was no non-retroactive 
provision in the 1905 statute, but when the Court was pre¬ 
sented with the possibility of a retrospective application of 
that statute so as to cut off a common law right of inheri¬ 
tance, it indicated that it would have determined the rights 
under the earlier statute had that statute been pleaded. 

Title 16, Sec. 205, lends further aid to the Court in reach¬ 
ing the conclusion advanced on behalif of the niece of 
decedent. It states: 

“Entry of a final decree of adoption shall establish 
the relation of natural parent and natural child be¬ 
tween adoptor and adoptee * # 
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“All rights and duties, including those of inheri¬ 
tance and succession between adoptee, his or her 
natural parents, their issue, collateral relatives, and 
so forth, shall be cut off.” (Italics supplied) 

The wording of the above section discloses a& intent alto¬ 
gether prospective in its application to affect final decrees 
of adoption entered after the passing of the Act. But¬ 
tressed by the non-retroactive provisions of Sec. 207, it 
allows no retroactive operation. 

The case of McIntyre v. Hardesty , 149 S. W. (2d) 334, 
347 Mo. 805, lends support to this view. In that case the 
plaintiff claimed as an adopted child the right to take as 
heir of the grandmother of his adopting parent. The 
grandmother of the adopting parent had died testate with 
no mention of plaintiff in her will and he claimed as a 
pretermitted heir. 

Plaintiff was adopted by decree of adoption, never 
recorded, prior to the 1917 Act which provided that an 
adopted child should be to all intents and purposes the 
child of petitioner for adoption. Prior to the Act of 1917, 
adoptee could inherit from adoptor but not from adoptor’s 
ancestors. 

The Court held the 1917 Act was designed to apply pro¬ 
spectively to persons adopted according to its provisions. 
It pointed out the wording of the statute that “from the 
date of the decree the child shall, to all legal intents and 
purposes, be the child of the petitioner or petitioners”, 
and the Court said: 

“Grant, as we have said, and as was held in St. 
Louis Union Trust Co. v. Hill, supra, that the Legis¬ 
lature has the power to ‘change the blood stream’ as 
it were, for inheritable purposes, but keeping in mind, 
also, that according to the natural instincts of hu¬ 
manity and statutes based thereon (See Hockaday v. 
Lyan, supra) in this country consanguinity has been 
given so important recognition and effect in statutes 
of descendant (see Hockaday v. Lyan, supra), should 
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it not be held that a legislative act so radically chang¬ 
ing the relations of an adopted child to his adoptive 
parent and also to such adopting parents’ collateral 
kindred should show such legislative intent? 

• ••••#••• 

“ The Legislature has the power to change what has 
been usually considered in this country the natural 
course of descent of property, and prescribe a dif¬ 
ferent course of devolution. And, again, grant that, 
as it were, it may ‘change the blood stream’ for in¬ 
heritable purposes, as w r as said in St. Louis Union 
Trust Co. v. Hill, supra, yet, it seems to me, if the 
greatly enlarged rights of adopted children and cur¬ 
tailment—we might say destruction—of the rights and 
relations to the child of its natural parents (see 
Shepherd v. Murphy, supra, St. Louis Union Trust 
Co. v. Hill, supra), and the right of an adopted child 
to inherit from the kindred of the adoptor, was in¬ 
tended by the law making body to be made, it should 
so appear in the legislative Act making such change. 
In our opinion it does not so appear in the 1917 Act. 
That Act, it seems to us, ■was intended to apply alto¬ 
gether prospectively and to persons adopted accord¬ 
ing to the provisions and requirements of the Act. 
Appellant was never so adopted.” (Italics supplied) 

In the case of Weber v. Griffith (1942) 349 Mo. 145, 159 
S. W. (2d) 670, a later Missouri case, in holding in McIn¬ 
tyre v. Hardesty was approved, the Court saying: 

“Notwithstanding respondents’ contention contra, 
we think McIntyre v. Hardesty good law. That the 
Act of 1917 vras intended to apply prospectively is to 
be gathered from a reading of its different provisions 
and the Act as a whole. The words of said Sec. 9614, 
viz: ‘When a child is adopted in accordance with the 
provisions of this Article . . . Said child shall there¬ 
after be deemed and held to be ...’ are words designed 
to operate in the future, subsequent to the effective 
date of the Act and upon adoptions thereunder. We 
are directed to no provision attempting to make the 
Act applicable to adoptions under the prior law”. 
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The Weber Case, swpra, at page 673, quoted the follow¬ 
ing language from St. Louis Union Trust Co. v. Hill, Banc 
(1934), 336 Mo. 17, 76 S. W. (2d) 685, where a child 
adopted after 1917 was entitled to take under will of the 
father of adoptor as a remainderman: 

“ ‘As to whether the appellants (the adopted chil¬ 
dren) were his (the son’s) heirs at law at the time of 
his death depends upon the statutes of descent and 
distribution in force and effect at the time of his death, 
and the statutes on adoption that were in force at he 
time the appellants were adopted by Frank W. Hill, 
Jr. (the son).’ (336 Mo. loc. cit. 23 and 76 S. W. (2d) 
loc. cit. 687, respectively).” [Italics ours] 

The District of Columbia Law Prior to 1937. 

The law of the District of Columbia in effect prior to 
1937 permitted an adopted child of a third person to in¬ 
herit property from her natural aunt. 

The Act of March 3, 1901, in effect prior to 1937 is set 
out in the compiler’s Note to Title 16-207, District of Co¬ 
lumbia Code 1940 Ed. (App. 20A). The Act of March 3, 
1901, contains absolutely no provisions for cutting off the 
rights of an adopted child to inherit from or through its 
natural parents or other natural kin. An Annotation, 
‘ ‘ Adoption as Affecting Right of Inheritance By, Through 
or From Natural Parents or Other Natural Kin,” 123 
A. L. R. 1038, at page 1042 sets forth the general rule that 
the right of a child to inherit from or through its natural 
parents or other natural kin is not affected by the fact 
that it has been adopted by another. This rule finds prac¬ 
tically universal support in all states where the face of a 
statute does not explicitly terminate such right of inheri¬ 
tance. See also Annotation, 80 A. L. R. 1403. As was 
stated by the Court below: 

“It is not questioned that, in the absence of statu¬ 
tory provision, the right of a child to inherit from a 
parent, or such parent’s collateral relative, remains 
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intact, even though such child be adopted by another.’’ 
(App 17A) 

The theory of the law is that statutes relating to adop¬ 
tion being in derogation of common law cannot be as¬ 
sumed to cut off the right of an adopted child to inherit 
from its blood relatives in absence of specific legislative 
declaration to that effect. 

Appellants’ Reliance on Papers Executed by 
Walter S. Penfield. 

The testamentary papers executed by Walter S. Pen- 
field, father of appellee, Virginia Penfield Scarlett, have 
no bearing on the instant case. One of the papers was his 
last will and testament, admitted to probate October 19, 
1931, and the other a deed of trust dated June 18, 1929, 
reserving the income of the trust to Blanch M. Penfield, 
the intestate, and upon her death giving the corpus to ap¬ 
pellants herein. 

What the deceased father of Virginia Penfield Scarlett 
may have considered her natural right of inheritance is 
not the subject of either of the papers and cannot be de¬ 
termined by consideration of either of them. Moreover, 
manifestly the thought of her father on this subject is 
immaterial, for at that time (prior to the Adoption Act 
of 1937) there was no question but that an adopted child 
could inherit from its natural line under the Adoption 
Law of 1901. 

Further, neither the probate of the will of Walter S. 
Penfield, nor his attempted disposition of the estate of 
Blanche M. Penfield, by way of a deed of trust dated June 
18, 1929, to appellants herein under a void Power of At¬ 
torney, dated Dec. 27, 1918 (the subject of Equity No. 
55326—Washington Loan and Trust Company v. Cardell 
et al. in which the attempted trust was declared void under 
date of January 28, 1935), are related in any way to the 
subject matter of this action, i. e., the right of an adopted 
child, adopted prior to 1937, to inherit from her natural 
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aunt. Not being related to the present action, they are not 
properly the subject of judicial notice herein. 

CONCLUSION. 

In the instant case the niece, Virginia Penfield Scarlett, 
had a right to inherit from her natural line which existed 
under the District of Columbia law prior to 1937. The 
District of Columbia law T of 1937 is specifically non-retro- 
active and should have no effect upon that natural right 
of inheritance unless adoption proceedings are taken sub¬ 
sequent to its enactment.Virginia Penfield Scarlett was 
adopted prior to the enactment of that statute. 

It is submitted that the judgment of the District Court 
in this case was correct and should be affirmed. 

Respectfully submitted, 

Frederick M. Bradley, 

Roger M. Stuart, Jr., 
Attorneys for Appellees, 
Virginia Penfield Scarlett, cund 
The Washington Loan and Trust 
Company as Administrator of 
Blanche M. Penfield, Deceased. 
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IN THE 


United States Court of Appeals 

For the District op Columbia Circuit 


No. 10,229. 

IN RE ESTATE OF BLANCHE M. PENFIELD, 

Deceased. 


ANNETTE STAYT HALL, FLORENCE PENFIELD 
CARDELL, and EDNA P. WILLIAMS, Appellants, 

v. 

VIRGINIA PENFIELD SCARLETT, and THE WASH¬ 
INGTON LOAN AND TRUST COMPANY, as Admin¬ 
istrator of the Estate of Blanche M. Penfield, Deceased. 


APPELLEES’ ANSWER TO PETITION FOR 

REHEARING. 


Appellees, Virginia Penfield Scarlett, and The Washing¬ 
ton Loan and Trust Company, respectfully submit that the 
petition for rehearing filed herein by appellants March 23, 
1950, should be denied, and as grounds therefor state: 

L Argument Previously Presented. 

The grounds advanced to support the petition for re¬ 
hearing have been previously presented to the Court and 
found without merit. 


2 


(a) The effect of Sec. 16-205. 

The Court interpreted the Adoption Act of 1937 correctly 
in not expanding the effect of the provision in Title 16, Sec. 
205, D. C. Code (1940 Ed.) providing for the cut off of 
natural rights of inheritance. 

(b) No conflict with prior decisions of this Court. 

The instant case presents no conflict with prior decisions 
of this Court. Appellants’ petition for rehearing refers 
to quotations from prior opinions on pp. 20, 21 of Appel¬ 
lants’ Brief. The first case referred to was quoted through 
the first half of page 20 of Appellants’ Brief and was the 
case of Barnes v. Paanakker (1940), 72 App. D. C. 39, 111 
F. (2d) 193. The second case referred to, In re Adoption 
of a Minor (1944), 79 U. S. App. D. C. 191,144 F. (2d) 644, 
is quoted on the remaining portion of page 20 and the whole 
of page 21 of Appellants’ Brief. Neither of the above cases 
were dealing with rights of inheritance, and both cases re¬ 
ferred to adoption proceedings instituted after the passing 
of the Adoption Act of 1937. The language quoted from 
Barnes v. Paanakker is the Court’s treatment of the ques¬ 
tion before it, to-wit, whether to give validity to adoption 
proceedings taken under the Act of 1937 where the con¬ 
sent of the father to the adoption was not obtained. The 
Court did not decide the question but remanded the case 
because of errors in certain procedural matters having 
nothing whatsoever to do with the instant case. In re 
Adoption of a Minor, 79 U. S. App. D. C. 191, dealt with 
the right of a natural mother of an illegitimate child to 
withdraw her consent once freely given to the child’s adop¬ 
tion. Appellants’ argument that the instant case is in con¬ 
flict with the above cited cases is without substance. 

II. The 1946 Amendment Does Not Affect Decision of Case. 

The 1946 Amendment to the Adoption Act of 1937 has no 
effect on the instant case. It appears as the third sentence 
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of Title 16, Sec. 204, D. C. Code (1940 Ed.), as amended 
June 26,1946, the first sentence of which reads: 

“Notice of a final decree of adoption shall be sent 
to the Bureau of Vital Statistics of the Health De- 
par tment. ,, (Italics supplied) 

The third sentence, which incorporates the 1946 amendment, 
simply provides that children bora in the District of Colum¬ 
bia and adopted in another jurisdiction shall, upon a cer¬ 
tified copy of the foreign decree of adoption being filed 
with the Bureau of Vital Statistics, have their original 
birth certificate sealed, to be opened only by order of Court, 
and a new birth certificate in the new name made. This 
procedure had previously been made mandatory by the 
second sentence of Title 16, Sec. 204, D. C. Code (1940 Ed.), 
for children both bora in the District of Columbia and sub¬ 
sequently adopted here. The italicized word “shall” ap¬ 
pearing in the first sentence of Title 16, Sec. 204, D. C. Code 
(1940 Ed.) above, again emphasized the prospective appli¬ 
cation of the rest of the Act, as well as this section, to apply 
only to adoptions entered after the passing of the 1937 
Adoption Act. The 1946 amendment uses the prospective 
word “shall” three times in setting forth its provisions. 

The 1946 amendment adds nothing to appellants ’ argu¬ 
ments previously presented. This case is one of a foreign 
adoptee adopted prior to the Act of 1937. The opinion of 
this Court made no distinction in its reasoning between such 
a foreign adoptee and a local adoptee adopted prior to the 
Adoption Act of 1937. In either case their rights would 
remain unaffected, for the provisions of the Adoption Act 
of 1937 only “relate to the effect of decrees entered under 
it.” 


m. No Conflict "With Decision of Lower Court. 

Minor differences in the process of reasoning that pro¬ 
duce the same end result certainly afford no ground for a 
rehearing. 
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IV. Decision Based on Sound Principles of Statutory 

Construction. 

The Court based its decision, handed down February 13, 
1950, on sound principles of statutory construction. It said 
that the provision of Section 16-205 “is by its very terms 
prospective’’ in entire harmony with the rule of statutory 
construction that: 

‘‘Consanguinity is so fundamental in Statutes of 
Descent and Distribution that it may only be ignored 
by construction when courts are forced so to do, either 
by the express terms of the statute or by inexorable 
implication.” 1 Am. Jur., Adoption of Children, Sec. 
57, at p. 656. 

It is submitted that Appellants’ petition for rehearing 
discloses no valid grounds for error in this court’s decision. 
Both the petition for rehearing and tender and motion to 
file supplementary exhibit should be denied. 

Respectfully submitted, 

Frederick M. Bradley, 

Roger M. Stuart, Jr., 
Attorneys for Appellees, 

Virginia Penfield Scarlett and 
The Washington Loan and Trust Company 
as Administrator of Estate of Blanche M. 
Penfield, Deceased. 
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IN THE 


United States Court of Appeals 


For the District of Columbia Circuit 


No. 10229. 


Hall, et al., Appellants, 
v. 

Scarlett, et al., Appellees . 


APPELLANTS* PETITION FOE REHEARING. 


Appellants, Hall, et al., by their attorneys, respectfully 
petition the Court— 

For rehearing by the whole Court of this cause in refer¬ 
ence to the opinion published on February 13, 1950, and 

For oral hearing in such aspect as the Court may direct 

For cause,— 

I. The decision publishes a rule of property of wide ef¬ 
fect. 

H. The decision, as rested on one section and not the 
whole act, presents conflicts: 

(a) With the intent of the entire act that is the new 
concept of adoption in derogation of natural right. 
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(b) With prior decisions of this Court upholding 
the new concept of adoption as the intent of Congress. 

(c) With the decision below that rests upon differ¬ 
ent principles. 

(d) With settled principles of statutory construc¬ 
tion. 

L The wide effect of the confinement of the cut-off of 
natural right to 1937 Act adoptees as a general rule of 
property. 

In the District of Columbia, the persons in a status of 
adoption subject to its law of distribution are adoptees un¬ 
der its adoption Statute enacted in 1895 and repealed in 
1937 after 42 years, also adoptees since August 1937 under 
its present adoption Act, also adoptees under decrees en¬ 
tered under foreign decrees in the 48 states and the terri¬ 
tories of the United States probably during the past 75 
years. 

The confinement of cut-off of natural right, as applicable 
only to adoptees in the past 13 years under the 1937 act, is 
a general rule of property made by the decision that con¬ 
versely grants natural right to all other adoptees and hence 
of widest effect. 

n. Conflicts caused by confinement of the cut-off to 1937 
Act adoptees by construction only of Section 16-205 in dis¬ 
regard of other sections of the 1937 Act. 

(a) The conflict with the intent of the entire act that is 
the new concept of adoption in derogation of natural right. 

The 1937 Act progressively shows original intent that 
adoptees shall stand divested of and cut off from all natural 
relations and rights and, invested with a new public birth 
certificate, in the new name and with the names of the 
adoptor, as replacing the original birth certificate, shall 
have an entirely new identity. 
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The original intent of the 1937 Act has been progres¬ 
sively emphasized by amendment of Section 16-202 in 1939 
and amendment of Section 16-204 in 1940 and again in 
1946, the sections as amended, excepting the 1946 amend¬ 
ment of Section 16-204 being shown in the Statutory Ap¬ 
pendix. 

The 1937 Act as amended states a concept of a new in¬ 
tent expressed in the whole act that is substantially elimi¬ 
nated when the provision for cut-off of natural relations 
and rights is confined to adoptees under the Act by sole 
construction of Section 16-205 of the Act. 

The 1946 amendment of Section 16-204 is insertion—of 
new and immediate interest in the present case of an 
adoptee under a foreign decree born to her natural parents 
in the District per her birth certificate duly on file, on No¬ 
vember 26, 1919,—of an additional provision, reading as 
follows:— 

If the adoption occurred outside of the District of 
Columbia, upon filing with the Bureau of Vital Statis¬ 
tics of the Health Department a certified copy of the 
final decree of adoption, the Bureau shall cause to be 
made a new record of the birth in the new name with 
the names of the adoptors, and shall then cause to be 
sealed and filed the original birth certificate with the 
certified copy of the final decree of adoption; and such 
sealed package shall be open only by order of a court 
of competent jurisdiction. (June 26,1946, 60 Stat. 314, 
ch. 499—Excerpted from Section 16-204 as amended in 
1940 Code Appendix of 1949.) 

The above is the same provision originally contained and 
retained in Section 16-204 with reference to a final decree 
of adoption entered in the District. This new provision 
gives parity to local and foreign decrees. It is submitted 
the new provision extends the phrase ‘‘Entry of a final de¬ 
cree of adoption” etc., in Section 16-205, to foreign decrees, 
and hence the phrase is not confined only to District de¬ 
crees as found in the present decision. The present Rules 
for Adoption authorized by Section 16-201 and ordered by 
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the District Court do not appear applicable to this 1946 
amendment. 

This 1946 amendment was not discovered by appellants 
and for this reason was omitted from the Statutory Ap¬ 
pendix attached to Appellant Brief and was not available 
at the hearing. 

The relevancy of Sections 16-204 and 16-206 is that “En¬ 
try of a final decree’’ as provided in Section 16-205 encom¬ 
passes other procedures beyond only the passage of the 
decree as necessary to accomplish the entry either as to 
local or foreign decrees. 

The present case presents, under the 1946 amendment 
of Section 16-204, an adoptee under a foreign decree, but 
born in the District, and therefore invested with a new 
identity as her status of adoption in the District at the 
death of her natural aunt on May 2, 1947. 

(b) The conflict with prior decisions of this Court up¬ 
holding the new concept of adoption as the intent of Con¬ 
gress. 

For brevity, reference is made to quotations from prior 
opinions on pp. 20-21 of Appellants’ Brief. 

(c) The conflict with the decision below that rests upon 
different principles. 

Below, the Court divided adoptees into those adopted in 
the District or elsewhere before the 1937 Act and adopted 
after the 1937 Act. It held the intent of the 1937 Act is 
cut-off the natural right of adoptees after the 1937 Act 
whether adopted in the District or elsewhere; that the in¬ 
tent of the 1937 Act by Section 16-207 is expressly to ex¬ 
cept from cut-off persons adopted before the 1937 Act in 
the District, that persons adopted elsewhere before the 1937 
Act were not cut off because Congress failed to make the 
distinction it might have made, as to the application of the 
cut-off, between persons adopted before the 1937 Act in 
the District and those adopted before in other jurisdictions. 
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Herein this Court holds the intent of cut-off applies only 
to adoptees under the 1937 District Act, which withholds 
the cut-off from all other adoptees. 

Each decision rests in different principles and each does 
not entirely provide the same rule of property. 

(d) The conflict with settled principles of statutory con¬ 
struction. 

Appellants submit the primary settled principle is clearly 
and shortly stated in Emery v. Commissioner, (CCA-2, 
1948) 106 F. (2) 27: 

“The key concept in construing a statute is, of 
course, what we call the legislature’s intention; and 
‘that intention is to be ascertained, not by taking the 
word or clause in question from its setting and viewing 
it apart, but by considering it in connection with the 
context, the general purposes of the statute in which 
it is found, the occasion and circumstances of its use, 
and other appropriate tests for the ascertainment of 
the legislative will. ’ Helvering v. Stockholms Enskilda 
Bank, 293 U. S. 84, 93, 94, 55 S. Ct. 50, 54, 79 L. Ed. 211. 
See also Helvering v. Morgan’s, Inc., 293 U. S. 121,126, 
55 S. Ct. 60, 79 L. Ed. 232; Helvering v. New York 
Trust Co., 292 U. S. 455, 464, 54 S. Ct. 806, 78 L. Ed. 
1361.” 

Wherefore, the premises considered, appellants pray the 
further discretion of the Court. 

Respectfully, 

Henry E. Price, 

Camden R. McAtee, 

Attorneys for Appellants. 
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IN THE 


United States Court of Appeals 

foe the District of Columbia Circuit. 


No. 10,229 


ANNETTE STAYT HALL, ET AL., Appellants, 

v. 

VIRGINIA PENFIELD SCARLETT, ET AL., Appellees. 


SECOND PETITION FOR REHEARING OF 
APPELLANTS. 


Herein, appellants again petition respectfully to the dis¬ 
cretion of the Court for rehearing, For further cause 1 For 
reconsideration of the present opinion and decision, in the 
aspects of mandatory operations of law, as manifestly 


l Effects rather than basic principles were presented in the first petition. 
The basic principles of the operations of law arc presented in appellant 
Brief, pp. 9-10: 

“Statutory adoption, unknown to the common law, is a proceeding 
wherein, upon petition of a third person for the adoption of a child by 
consent of the natural parents, the court, with jurisdiction of the pro- 
ceeding, by entry of a decree of adoption establishes thereafter in the 
jurisdiction between the petitioner and child the legal status and rela¬ 
tion of parent and child as between persons not naturally so related. The 
decree is thereafter in effect in derogation of the previous natural paren¬ 
tal relation and its rights to the extent provided by the adoption statute 
and other applicable laws of the jurisdiction. The local decree of adoption, 
subject to the constitutional provision for full faith and credit, is there¬ 
after receivable in another jurisdiction to establish therein a status in 
adoption of the adoptee to be subject to the applicable laws of the latter 
jurisdiction.” 
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within the intent of Congress in its enactment and amend¬ 
ment of the 1937 District Adoption Act. 

THE PRESENT DECISION. 

After stating appellee Scarlett, on May 2, 1947, to be al¬ 
legedly a niece, the nearest relative in paternal natural right 
of the decedent, and also to be the adopted child of her ma¬ 
ternal grandmother under a decree entered in 1922 in Ne¬ 
vada; also, that prior to the 1937 Act, the Scarlett adoption 
did not affect her natural right in the District to inherit 
through her natural parents ; 2 also that the case rested for 
decision on motions of the parties for summary judgment— 
the opinion holds the cut off of natural rights provided in 
the 1937 Act is prospective and means cut off by the entry 
of a final decree described in the first sentence of Section 
16-205, and concludes “ The Adoption Act of 1937 did not 
affect the status or rights of appellee Scarlett .” 3 

ARGUMENT. 

The opinion and decision, rested entirely and exclusively 
on Section 16-205, is that the intent of Congress is for the 
1937 Act not to affect the status or rights of a person 
adopted outside the District. 

Appellants submit this gives no effect to the following 
operations of law which enter into the intent and applica¬ 
tion of the 1937 Act to the relation , whether the adoption 
occurred inside or outside the District of Columbia. 

1. The 1937 Act is an operation of law as a comprehen- 


2 Any natural right of appellee under the District laws before the enact¬ 
ment of the 1937 Act, or any natural right or other right thereafter, was 
not effective, because, only expectant and prospective and subject to absolute 
control by Congress, until the date of death of the decedent, on May 2, 1947. 

3 Plainly, this statement predicates the following situations: The 1937 Act 
does not affect the status, and hence docs not grant a foreign adoptee the 
relation provided in the 1937 Act. The 1937 Act does affect the rights, and 
hence, the provided relation not being granted, does not grant a foreign 
adoptee its rights provided in the 1937 Act. 

Shortly stated, in the District, under the 1937 Act, the opinion decides a 
foreign adoptee is neither child nor heir of its adoptor. 


\ 
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sive legislative mandate. 4 In addition to being prospective, 
each provision of Section 16-205 is mandatory. “If the 
adoption occurred outside the District” as provided in Sec¬ 
tion 16-204 as amended, the mandate is further for issue 
and substitution in the District of a new official record for 
the original birth record as giving effect to the prior man¬ 
date—“The family name shall be changed”. “Shall” in a 
statute is the language of command. 5 

2. The constitutional full faith and credit in the District 
to the relation, which the entry of a final decree in Nevada 
shall establish, operate 6 to give the entry of the final decree 
the same effect whether the entry occurred inside or out¬ 
side the District. 

3. By the Scarlett motion for summary judgment 7 and 
failure to challenge the constitutional effect of profert of 
the Nevada record and decree 8 , the relation, as to the appel- 


4 Securities Exc. Com. v. Jones Leasing Corp., 320 TJ. S. 344, 350, 88 L. 
Ed. 88, 92: 


“Some rules of statutory construction come down to us from sources 
that were hostile toward the legislative process itself, and thought it 
generally wise to restrict the operation of an act to its narrowest per¬ 
missible compass. However well these rules may serve at times to aid 
in deciphering legislative intent, they long have been subordinated to 
the doctrine that courts will construe the details of an act in conformity 


with its dominating general purpose, will read text in the light of con¬ 
text, and will interpret the text so far as the words fai rly permit so 
to cany out the generally expressed legislative policy. ”021 U. S. 321; 

(88-754. __JL_—--- 

z Brown v. Hecht Co., 78 U. S. App. D. C. 98, 137 P. (2) 689: (Edgerton, 
r.) —The word “shall” in a statute is normally “the language of command”. 


6 TJ- S. Const. Art. IV, Sect. 1—Full faith and credit shall be given in 
each state to the public acts, records and judicial proceedings of every other 
state. U. S. Rev. St. 905, 28 TJ.S.C.A. 1738 (new)—The effect of the con¬ 
stitutional provision and enabling act is recently stated in Magnolia Petroleum 
Co., v. Bunt, 320 TJ. S. 430, 88 L. Ed. 161: 


“From the beginning this Court has held that these provisions have 
made that which has been adjudicated in one state res ad judicata to the 
same extent in every other (citations here omitted). Even though we 
assume for present purposes that the command of the constitution and 
the statute is not all embracing, and that there may be exceptional cases 
in which the judgment of one state may not override the laws and policy 
of another, this court is the final arbiter of the extent of the exceptions 
(citations here omitted). And we pointed out ih Williams v. North 
Carolina supra (citations omitted) that the ‘actual exceptions have 
been few and far between\” (Parentheses and italics here inserted.) 


7 Reynolds v. Needle, 77 TJ.8.D.C. App. 53, 132 F. (2) 161. 


8 GuUett v. GuUett, 80 TJ. S. App. D. C. 73, 149 F. (2) 17: 


When the judgment of a state is properly authenticated and stands 
nn cha l l enged, as in the present case, a denial to it of full faith and credit 
constitutes a violation of the Constitution. 
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lee Scarlett, is duly established as existing and operative in 
the District. 

CONCLUSION. 

The relation, being established as constitutionally to be 
recognized in the District, and the 1937 Act providing gen¬ 
erally, “Entry of a final decree of adoption shall establish 
the relation”, and specifically, “If the adoption occurred 
outside the District’’—the appellants respectfully submit 
these operations of law are to be given due effect and, to¬ 
gether with its provisions, establish the 1937 Act is intended 
by Congress to apply to the relation in the case of a foreign 
adoptee. 

Appellants abide the discretion of the Court. 

Respectfully submitted, 

I 

Camden R. McAtee, 

Henry E. Price, 

Attorneys for Appellants. 

CERTIFICATION OF COUNSEL. 

As attorney for appellants, I hereby certify the foregoing 
petition for rehearing in my opinion has merit and is so 
filed and is not for any purpose of delay. 

Camden R. McAtee, 

Attorney for Appellants. 

SERVICE. 

Service of above motion and of outlined order is made 

this-day of May, 1950, by undersigned personally 

mailing true copies of same by first class mail, postage pre¬ 
paid to Messrs. Fred M. Bradley and Roger M. Stuart, Jr., 
Attorneys for appellees, Colorado Building, Washington, 
D. C. 

Camden R. McAtee, 

Attorney for Appellants. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10229. 


Annette Stayt Hall, et al., Appellants , 


v. 

Virginia Penfield Scarlett, et al., Appellees. 


APPELLEES’ ANSWER TO SECOND PETITION FOR 

REHEARING. 


Appellees, Virginia Penfield Scarlett, and The Washing¬ 
ton Loan and Trust Company, respectfully submit that the 
second petition for rehearing filed herein by appellants 
June 23, 1950, should be denied, and as grounds therefor 
state: 

L Repetition of Argument Previously Presented. 

“The Basic Principles” set forth in footnote 1, page 1, of 
appellants’ second petition for rehearing as furnishing 
“further cause” for a rehearing, are merely a repetition of 
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appellants’ exposition of the proceeding of statutory adop¬ 
tion contained on pages 9-10 of appellants’ brief. They have 
been heretofore considered by the court and furnish no 
ground for a rehearing. 

IL Criticism of Phrase From Decision Unwarranted. 

Plainly the court in using the phrase—“the Adoption 
Act of 1937 did not affect the status or rights of appellee 
Scarlett”—was using it in the context of its decision. The 
complete sentence reads thus : 

“It is our view, therefore, that the Adoption Act of 
1937 did not affect the status or right of appellee Scar¬ 
lett.” 

The court had prefaced the sentence with the comment 
that the provision of Sec. 16-205 of the Act of 1937 is by its 
very terms prospective in application. 

There has never been any question in this case about recog¬ 
nition of the status of Virginia Penfield Scarlett as an 
adopted child. The court recognized the validity of the 
Nevada proceedings and her right to inherit property in 
the District of Columbia at the outset of its opinion when 
it said: 

“Mrs. Scarlett was the daughter of a deceased 
brother of the decedent here. In 1922 she was adopted 
by her maternal grandmother by a decree of a Nevada 
court. Prior to 1937, her adoption had no effect on her 
right to inherit, under the laws of the District of Co¬ 
lumbia, from or through her natural parents.” 

The court simply recognized that the status or rights of 
Virginia Penfield Scarlett as an adopted child were not de¬ 
pendent on the Act of 1937. It fully recognized her status 
and rights as an adopted child adopted prior to the Act 
of 1937. 
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HI. The Effect of Sec. 16-205. 

Appellees have heretofore answered the arguments pre¬ 
sented by appellants and again repeat their statement that: 

“The Court interpreted the Adoption Act of 1937 
correctly in not expanding the effect of the provision 
in Title 16, Sec. 205, D. C. Code (1940 Ed.) providing 
for the cut off of natural rights of inheritance.” (Ap¬ 
pellees’ Answer to Petition for Rehearing at p. 2.) 

And further quoting from Appellees’ Answer to Petition 
for Rehearing at p. 3: 

“The 1946 amendment adds nothing to appellants’ 
argument previously presented. This case is one of a 
foreign adoptee adopted prior to the Act of 1937. The 
opinion of this Court made no distinction in its reason¬ 
ing between such a foreign adoptee and a local adoptee 
adopted prior to the Adoption Act of 1937. In either 
case their rights would remain unaffected, for the pro¬ 
visions of the Adoption Act of 1937 only ‘relate to the 
effect of decrees entered under it’.” 

IV. Mandatory Operations of Law. 

There is no lack of recognition by the court of the man¬ 
datory operation of the Act of 1937, but the law can only 
be mandatory as to those persons upon whom the cut off 
provision operates. By reason of its being prospective, its 
mandatory operation can have no effect on adoptees 
adopted prior to the Act. 

V. Full Faith and Credit. 

This court has given full faith and credit to the status 
(appellants now call it “relation”) which the entry of the 
Nevada decree in 1922 established. The court properly gives 
the Nevada decree full faith and credit as establishing the 
status of adoption in the year 1922 when the adoption 
plainly took place. 
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VI. Decision Based on Sound Principles of Statutory 

Construction. 

Appellees repeat that the court’s decision is in entire 
harmony with the controlling principle of statutory con- 
stuction that: 

‘ ‘ Consanguinity is so fundamental in Statutes of De¬ 
cent and Distribution that it may only be ignored by 
construction when courts are forced so to do, either 
by the express terms of the statute or by inexorable 
implication.” 1 Am. Jur., Adoption of Children, Sec. 
57, at p. 656. 

Conclusion. 

Appellees having fully answered appellants’ second peti¬ 
tion for rehearing and having shown that appellants had 
no valid reasons for requesting said rehearing and have 
shown no error in this court’s decision it is respectfully 
submitted that appellants’ second petition for rehearing 
should be denied. 

Respectfully submitted, 

Frederick M. Bradley, 
Roger M. Stuart, Jr., 
Attorneys for Appellees , 

Virginia Penfield Scarlett and 
The Washington Loan and Trust Company as 
Administrator of Estate of Blanche M. Penfield, 
Deceased. 




